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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seqg.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) the Grain Stand- 
ards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 U.S.C. 
1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et 
seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a 
et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et seq.), and 
the Virus-Serum-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.’”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Pri- 
or to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 

Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
JANUARY—MAY 1981 


AGRICULTURE MARKETING ACT, 1941 


AGRICULTURE DECISIONS 


AMERICAN BEEF PACKERS, INC., and FRANK R. WEST. 

Docket No. 68. Consent as to Frank R. West 
GREAT WESTERN PACKING COMPANY and DALE CLARK. 

Docket No.9. Order staying imposition of sanctions 
MIRMAN BROTHERS, INc. FSQS Docket No. 15. Decision 

and Order 

*Order — Consent by the parties after appeal 
REBHAN R&W Meat Company. FSQS_ Docket No. 

13. Consent 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 


HRYCHIW, DR. WAYNE. VA Docket No. 6. Dismissal 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


ALLEN, WARREN. AWA Docket No. 156. Consent 
BARKER, NAT M. and LOUISE E. BARKER, d/b/a BROKEN PINE 
RABBITRY. AWA Docket No. 159. Consent 
Bou, MR. Tim J. AWA Docket No. 140. Consent 
DAVENPORT, JOHN D. T. and WILLIAM I. Swain, d/b/a JUNGLE 
WONDERS CIRCUS. AWA Docket No. 129. Default 
ERDTSIECK, ALBERTA A. AWA Docket No. 146. Default . 
FEE, Mrs. BERNICE. AWA Docket No. 132. Consent 
GALLOP, VAUGHN. AWA Docket No.155. Order Vacating 
Default Decision and Remanding Proceeding 
* JANSSEN, SHIRLEY. | AWA DocketNo.149. Consent 
*LISLE,SoNDRA. AWADocketNo.154. Consent 
*PAMPERED PETS, INC. AWA Docket No. 103. Dismissal 
Rau, CHARLES L. and THE BLACK LAGoon, INC. AWA Docket 
No. 141. Default 
Von UHL, JULIUS. AWA Docket No. 133. 
WALKER, EVELYN L. AWA Docket No. 137. 
WEILAND, PAUL. AWA Docket No. 148. 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


DAVENPORT PACKING Co.,INc. | FMIA Docket No.48. — Stip- 
ulation and Order on the record at oral hearing 
FULTON MEAT MARKET. FMIA Docket No. 46. 


* Current month May 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


FEDERAL MEAT INSPECTION ACT—Cont. 


Agriculture Decisions—Cont. 


*Toscony PROVISION ComPANY, INC. FMIA Docket No. 
40. Decision and Order 
*Stay Order — pending judicial review 
WYSZYNSKI PROVISION COMPANY. FMIA Docket No. 
41. Decision and Order 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


BEECH, S. W., CHESTER B. MARBRY, THOMAS E. WRIGHT & Ray 
GILMER. HPA Docket No. 103. Consent — Dismissed 
as to Ray Gilmer 

BEECH, S.W., CHESTER B. Marsry and THOMAS E£. 
WRIGHT. HPA Docket No. 108; and Ray Gn. 
MER. HPA Docket No. 116. Consent — Dismissed as 
to Ray Gilmer 

*BLADES, GEORGE and LEROY FRANKS. HPA Docket No. 
173. COnséntas'te GeorGe mines «bite es Ci acd bap eaves 544 

BREEDLOVE, ED. HPA Docket No. 167. Consent 

BURTON, THOMAS, JR. and LEROY FRANKS. HPA Docket No. 
154. Consent aato (Homae Burton. IT. oo. ok ences wc eee vce necws 

CLINTON, GEORGE and SANDY Goss. HPA Docket No. 
147. Consent as to George Clinton 

CROWDER, DUDE. HPA Docket No. 75; Bitty HALE. HPA 
Docket No. 74; and WINK GROOVER. HPA Docket No. 
82. Decision and Order — dismissed as to Wink 
Groover 

*Dick, RopNry W. and Earnest P. Knipp. HPA Docket No. 
179. Consent as to Earnest P. Knipp 

FLEMING, PREACH. HPA Docket No. 76. Dismissal 

HORENBEIN, BARRY and MARILYN HORENBEIN, and GARY Ep 
WARDS and CARL Epwarps, d/b/a CARL EDWARDS AND SONS 
STABLES. HPA Docket No. 171. Dismissed as to 
Gary Edwards and Carl Edwards, d/b/a Carl Edwards and 
Sons Stables 

JOHNSON, RALPH HPA Docket No. 143. Consent 

LEE, JIMMY and JIM REESE. HPA Docket No. 134. Con- 
sent as todimmy Lee 

Decision and Order as todim Reese 

LIVOLSI, PETER and ROBERT D. Morris. HPA Docket No. 
i Stay Order 

MARTIN, JOE. HPA Docket No. 127. Dismissal 

Murpny, L. M. HPA Docket No. 170. Consent 

MYERS, KENNETH. HPA Docket No. 146. Consent 

PERKINS, FLoyD M. and MIKE OPPENHEIMER. HPA Docket No. 

153. Conbent ae tetlovd MaPerRins: ix sis e0h bo 0s sean g Wes RRB AR 

*Consent as to Mike Oppenheimer 


* Current month May 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


VAN CLAYTON, JOE, SR. HPA Docket No. 166. Consent 

VAN CLAYTON, JOE, SR., JOE VAN CLAYTON, JR., and DALE 
BARNES. HPA Docket No. 162. Consent as to Joe 
Van Clayton, Sr. and Joe Van Clayton, Jr. 
Consent as to Dale Barnes 

WoosLEY, JOEL and MERRILL STUART. HPA Docket No. 
181. Consent as to Merrill Stuart 
Decision and Order as toJoel Woosley .... 

YOUNG, RONAL. HPA Docket No. 141. 


PACKERS AND STOCKYARDS ACT, 1921 


AGRICULTURE DECISIONS 
COURT DECISIONS: 


ARAB STOCK YARD, INC. v. UNITED STATES DEPARTMENT OF AGRI- 
CULTURE, Er AL. (USDA P & S Docket No. 5712) Secre- 
tary’s decision affirmed 

COLLIER, SIDNEY D. and Louis PAUL MarsH v. UNITED STATES OF 
AMERICA and ROBERT BERGLAND, SECRETARY OF AGRICUL- 
TURE. (USDAP &S Docket No. 5892) Secretary’s deci- 
sion affirmed 

CoRONA LIVESTOCK AUCTION, INC. v. UNITED STATES DEPARTMENT 
OF AGRICULTURE and THE PACKERS AND STOCKYARDS ADMIN- 
ISTRATION. (USDA P & S Docket No. 5030) Secretary's 
decision affirmed 

DEJONG PACKING COMPANY, and MT. VERNON MEatT Co., INC. v. 
THE UNITED STATES DEPARTMENT OF AGRICULTURE: and Hy- 
GRADE Foop Propucts CORPORATION v. THE UNITED STATES. 
THE SECRETARY OF AGRICULTURE and THE PACKERS AND 
STOCKYARDS ADMINISTRATION. (USDA P & S Docket No. 
5087) Secretary’s decision affirmed 

JACKSON UNION STOCKYARDS and QUINN BROTHERS OF JACKSON, 
Inc. v. UNITED STATES DEPARTMENT OF AGRICUL- 
TURE. (USDA P & S Docket No. 5371) Secretary's deci- 
sion affirmed 

Utica PACKING COMPANY, a MICHIGAN CORPORATION and DavID 
FENSTER v. ROBERT BERGLAND, Secretary, U.S. Department 
of AGRICULTURE and CAROL FOREMAN, Assistant Secretary 
of Agriculture and DoNALD Houstonn, Administrator of 
Food Safety and Quality Services of the United States De 
partment of Agriculture and THE UNITED STATES OF AMER- 

IcA. (USDA P & S Docket No. 5455) Secretary's decision 


* Current month May 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
DISCIPLINARY DECISIONS: 


ANDERSON, JACK and HaGAN STOCKYARD, INC. P & S Docket 
No. 5774. Consent 
Ex Parte Nunc Pro Tunc Order, modifying effective date 

of consent order 

Supplemental Order, suspension terminated 

AMHERST CouNTY LIVESTOCK MARKET, INC., ROBERT B. HOWELL, 
LouIsE B. HoweLt. P&S Docket No. 5824. Supple- 
mental Order, suspension terminated 

*BRADLEY LIVESTOCK AUCTION, INC. and DALE EMBERTON, d/b/a 

NISHNA VALLEY FARMS. P & S Docket No. 5763. De- 
cision with respect to Bradley Livestock Auction, Inc. .... 0.0.0.0. eee 557 

BROWER, NEFF, LIVESTOCK, INC. P & S Docket No. 
5861. Consent 

*Supplemental Order, suspension modified 

BRADY, RICHARD. P&S Docket No. 5829. Default 
Supplemental Order, suspension terminated 

BrRowN, BILLY A. P&S Docket No. 5828. Default 

BUTCHER, WILLIAM. P&S Docket No. 5738. Default 

C & C LIVESTOCK AND PACKERS, INC. P & S Docket No. 
5878. Consent 

CAUGHMAN, FRANKIE W., JR. 


CHLOUBER, NICK. P & S Docket No. 5797. 
CLINGAN, FRANKLIN MILLARD. P&S Docket No. 5820. 


CONSUMER oops Co., d/b/a CONSUMER CATTLE 
COMPANY. P & S Docket No. 5866. Consent 

Cook, JOHN, d/b/a JOHN Cook CATTLE and ATHENS CUSTOM 
KILL. P&S Docket No. 5869. Consent 

DAWSON, BERNARD L. P&S Docket No. 5879. Consent 

DETROIT VEAL AND LAMB, INC. P & S Docket No. 5892. 
Consent 

DeaTs & DEATS CATTLE Co., INC. d/b/a SANTA FE LIVESTOCK Com. 
MISSION Co. P&S Docket No. 5843. Consent 

DUNNEGAN, DONALD L. P&S Docket No. 5852. Consent . 

EGBERT, RONALD L. and ALLEN EGBERT. P & S Docket No. 
5832. Consent 
Supplemental Order, suspension terminated 

FAIRCHILD LIVESTOCK SALES, INC., a corporation, and WINSTON R. 
RAWLS, an individual. P & S Docket No. 5736. Con- 
sent as to Winston R. Rawls 

FEIDER PACKING COMPANY, INC. P & S Docket No. 
5873. Consent 

FITZGERALD FARMERS AUCTIONS, INC. P & S Docket No. 
5799. Consent 
Supplemental Order, suspension terminated 


* Current month May 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


Frio LIVESTOCK SALES COMPANY, INC., a corporation, and HARRY 
M. HarRISON, an_ individual. P & S Docket No. 
5709. Consent as to Harry M. Harrison 

Frosty LAND Foops INTERNATIONAL, INC., d/b/a LORENZ INTERNA- 
TIONAL, ALLEN TAYLOR CATTLE Co., INC., LORENZ NEUHOFF, 
III, and WILLIAM ALLEN TAYLOR, JR. P & S Docket No. 
5618. Consent as to Frosty Land Foods International, 
Inc. and Lorenz Neuhoff, II 

GETTYSBURG LIVESTOCK EXCHANGE, INC. P & S Docket No. 
5757. Consent 

GREEN, JOHNNY, d/b/a GREEN CATTLE COMPANY. P&S Docket 
No. 5839. Consent 
Supplemental Order, suspension terminated 

HAMATA, ED. P &S Docket No. 5816. Consent 

* HENIFIN, CALVIN, d/b/a HENIFIN LIVESTOCK. P&S Docket No. 
5776. Supplemental Order, suspension terminated 
HI, DENNIS G. P&S Docket No. 5804. Consent 
INGRAM, JAMES R. P&S Docket No. 5836. Dismissal 
*Kinc MEAT PACKING ComPANY, INC. and WILLIAM D. HUGHES, 
RAYMOND ROSENTHAL, GEORGE JOHNS, CARMINE FAELLO, Ga- 
BRIEL KAHN, and ROBERT MORAN. P & S Docket No. 
5576; and Jn re UNION PACKING COMPANY, and ROBERT 
MILLER, ROBERT MORAN, and ARTHUR TUVERSON. P&S 
Docket No. 5579. Dismissal 

KLINE, LoulIs, INC. P&S Docket No. 5833. Consent 

KRUSE, HARLAN. P & S Docket No. 5857. Consent 

LEAVELL, ORIE S., d/b/a LEAVELL CATTLE COMPANY, RICHARD W. 
BALDWIN, SHASTA LIVESTOCK AUCTION YARDS, INC., 
ELLINGTON R. PEEK, INTERMOUNTAIN CATTLE COMPANY, INC., 
CaLvin A. BLoop, EpGar C. (BARNEY) STEPHENS, SPENCER 
LIVESTOCK, INC., MOUNTAIN STATES CATTLE COMPANY and 
MICHAEL F. DONALDSON. P & S_ Docket No. 
5707. Consent as to Orie S. LeaVell, d/b/a LeaVell Cat- 
tle Company 
Consent as to Richard W. Baldwin 

LIGHT, GEORGE E., III, and Licut CATTLE Company, INC. 
P&S Docket No. 5822. Decision and Order 

LUNDBERG, HAROLD d/b/a SCHALLER LIVESTOCK and d/b/a NEWELL 
LIVESTOCK. P&S Docket No. 5868. Consent 

MALONE, PATRICK D. P&S Docket No. 5803. Consent 

McCoy, Denny J. and T C CatTLe Company, INC. P&S 
Docket No. 5718. Consent 

*McMICHAEL, WILLIAM R._ P & S Docket No. 5771. = Con- 


MEATXCORP and MEL NEALE. P & S Docket No. 
5801. Consent 


* Current month May 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


MENCHHOFER CATTLE COMPANY, THE, a corporation, and LYLE 
MENCHHOFER, an_ individual. P & S Docket No. 
5769. Consent 

MENDICOA, MEDESTO. P&S Docket No. 5762. 

Mvrco, INc. P&S Docket No. 5854. Consent 

Myers, HOWARD R. P&S Docket No. 5745. Consent 

NEELY, FRANKLIN, d/b/a MARKLE PIG COMPANY. P&S Docket 
No. 3852. Supplemental Order, suspension terminated 

NIGG, VINCENT A. P&S Docket No. 5819. Consent 

*NORTHERN BONELESS MEAT CORPORATION. P & S Docket No. 
5603. Consent 
*NoWELL, Don d/b/a PARK RIVER LIVESTOCK EXCHANGE. 
Docket No. 5872. Default 
PORKLAND INDUSTRIES, INC. P & S Docket No. 5845. Con- 


QUALITY HOG AND CATTLE COMPANY, INC., a corporation, and ArR- 
THUR E. ZANS, an_ individual. P & S Docket No. 
5723. Default 

REBIK, LEONARD d/b/a REBIK AUCTION YARD. P & S Docket 
No. 5775. Consent 

*RELICK, EDWARD, BELKNAP LIVESTOCK MARKET, INC., INDIANA 
LIVESTOCK AUCTION, INC., ROBERT B. STAINBROOK, PATRICIA 
E. Loomis, and WILLIAM G. DOYLE. P & S Docket No. 
5660. Consent as to Edward E. Rellick 
*Consent as to Robert B. Stainbrook, Patricia E. Loomis, 
and William G. Doyle 
*Consent as to Belknap Livestock Market, Inc. 

SALT ForRK CORPORATION and RODNEY HUGHES. P & S Docket 
No. 5808. Consent 

SCHAEFER, ALLAN d/b/a SCHAEFER LIVESTOCK. P & S Docket 
No. 5864. Consent 
Supplemental Order, suspension terminated 

SCHULTZ, GLEN L. P&S Docket No. 5851. Consent 

SELLERS, BRUCE L. P&S Docket No. 5802. Consent 

SHASTA LIVESTOCK AUCTION YARD, INC. and ELLINGTON R. 
PEEK. P&S Docket No. 5783. Supplemental Order, 
suspension terminated 

Smon, RONALD. P&S Docket No. 5770. Consent 

SouTH DAKOTA LIVESTOCK SALES CoMPANY. P & S Docket 
No. 5788. Consent 

TRINKLE, O. W. d/b/a VicTOR HoG BUYERS. P & S Docket No. 
5850. Consent 

WARRINGTON MEAT PACKING COMPANY, INC. P & S Docket 
No. 5862. Consent 

WASHINGTON LIVESTOCK AUCTION, INC. P & S Docket No. 
5846. Consent 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


Supplemental Order, suspension terminated 
WILLARD, VANCE K. P&S Docket No. 5792. Consent 
Yost Pack, INC., a corporation, JOHN N. Yost, and JERRY J. 
Yost, individuals. P & S Docket No. 5826. Consent 
as to Yost Pack, Inc. andJohn N. Yost 
Dismissal as toJerry J. Yost 
ZYLSTRA, HENRY P., EDWARD J. ZYLSTRA, PETER C. STEL- 
LARD. P&S Docket No. 5853. Consent 


REPARATION DECISIONS: 


*FUGATE, JOHN N., II v. DEwEY VANCE. P & S Docket No. 
5712. Decision and Order 
LANE, THOMAS E. and RoBErT D. LANE d/b/a LANE Bros. CATTLE 
Co., v. GAL F. SOHLER d/b/a STOCKMEN’S LIVESTOCK AUC- 
TION COMPANY, and JIMMY BOECKMAN. P & S Docket No. 
5698. Decision and Order 
*Order on Reconsideration 
LiEB, STEVE T. for and on behalf of Himself and a Class of Ship- 
pers v. RONALD A. PATTON and LINDA PATTON and COFFEY- 
VILLE LIVESTOCK SALES Co., INC. P & S Docket No. 
5656. Complaint withdrawn 
Lona, W. D. v. MAXWELL & FURNISH LIVESTOCK COMMISSION Co., 
Inc. and MARTIN HALFERT. P & S Docket 5710. Dis- 


WEBER LIVESTOCK AUCTION v. BARRY CHRISTENSEN and DON 
MANNING. P&S Docket No. 5715. Dismissal 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


*AMERICAN Fruit Purveyors, Inc. v. UNITED STaTes, ET 
AL. (USDA PACA Docket No. 2-4355) Petition denied . 


DISCIPLINARY DECISIONS: 


ALEXANDER BROS. PRODUCE, INC. PACA Docket No. 
2-5658. Default 

*AMERICAN Fruir Purveyors, Inc. PACA Docket 
2-4355. Order vacating Stay Order 

*C & WSALES, INC. PACA Docket No. 2-5691. Default 

CoLumMBUS Fruit COMPANY, _INC. PACA Docket No. 
2-5538. Decision and Order 
Stay Order 


* Current month May 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


*ConrE, INC. PACA Docket No. 2-5681. Default 

*FaMULARO, INC. PACA Docket No.2-5696. Default 

GaRY’S PRODUCE Co. PACA Docket No. 2-5744. Consent 

HARVEST HOUSE MARKETING Corp., USA. PACA Docket No. 
2-5662. Default 

KALER PRODUCE COMPANY, _ INC. PACA Docket 
2-5679. Default 

*MEL’s Propuce, INc. | PACA Docket No.2-5690. Default 

*MENDENHALL DISTRIBUTING Co., INc. PACA Docket No. 
2-5682. 

MENDEZ PRODUCE, Ruby. 


*MERBERG, 
2-5677. 

MorRIS PRODUCE. PACA Docket No. 2-5651. 

POMPANO BEACH PRODUCE Co., INC. PACA Docket No. 
2-5631. Default 

RozAk’s PRODUCE Co., INC. PACA Docket No. 2-5670. 
Decision and Order 

UNITED FRUIT AND VEGETABLE Co., INC. PACA Docket No. 
2-5536. Decision and Order 
Stay order 

WANNAMELON, INC. PACA Docket No. 2-5666. Default . 


REPARATION DECISIONS: 


A &L Potato Co., INc. v. ALL Pro PotatoCo. PACA Docket 
No. 2-5618. Dismissal Order 
ALLEN, RUSSELL W. v. NEW ENGLAND FARMS, INC. PACA 
Docket No. 2-5647. Partial Dismissal Order 
BAGASARIAN, RICHARD, INC. v. JOSEPH & RAYHILL PRODUCE, 
Inc. PACA Docket No. 2-5732. Undisputed 
amount, order for 
*BATAGLIA PRODUCE SALES, INC. v. COMMUNITY-SUFFOLK, 
INC. PACA Docket No. 2-5646. Dismissal 
*BEAVER BROOK FARMS, INC. v. LoRD BROTHERS, INC. 
Docket No. 2-5627. Decision and Order 
BLUE ANCHOR, INC. v. E. M. MALLET, INC. PACA Docket No. 
2-5555. Dismissal 
BLUE GOOSE GROWERS, ING. v. LouIs FISHGOLD, INC. PACA 
Docket No. 2-5688. Dismissal 
*BoniTa PACKING COMPANY t/a BETTERAVIA FARMS v. Royco PRo- 
DUCE CORPORATION a/t/a RoYAL PRODUCE OF Hous. 
TON. PACA Docket No. 2-5723. Default 
Boston TOMATO Co., INC. v. COLLEY-Woops, INC. 
Docket No. 2-5652. Dismissal 


* Current month May 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Decisions—Cont. 


BowLIN, BILL C., Co., INc. v. FINK’s PoTATO SERVICE. PACA 
Docket No. 2-5692. Reparation Order 

C. & G. ONION ComPANY, INC. v. BUSHMAN’S INC. PACA Dock- 
et No. 2-5570. Dismissal Order 

CAL-VEG SALES, INC. v. SEARS-SCHUMAN Co. PACA Docket 
No. 2-5668. Decision and Order 

CARD E ENTERPRISES, INC. d/b/a KOYAMA FARMS v. ANNA DEFEO 
d/b/a CENTRAL PRODUCE COMPANY. PACA Docket No. 
2-5750. Dismissal 

COOPER, EDWARD Z. v. CARO & LONGO WHOLESALE PRODUCE CO., 
INC. PACA Docket No. 2-5523. Decision and Order 

DauITO, RALPH, & Sons, INC. v. GRATZ & UTTER, and/or WILLIAM 
J. MOWEN. PACA Docket No. 2-5487. Decision and 


DeLuca, Louls v. Dino DISTRIBUTORS, INC. PACA Docket No. 
2-5569. Decision and Order 
ELLSWORTH, ELMER F. d/b/a ELLSWORTH PRODUCE v. T. W. FADAL, 
d/b/a FADAL FRESH Fruir & PropucE Co. and/or FADAL 
FRESH FRUIT AND PRODUCE Co., INC. PACA Docket No. 
2-5535. Decision and Order 
*GarclA, J.M., Propuce, INc. v. ENRIQUE LaAZzcANo, d/b/a 


HENRY’S PRODUCE. PACA Docket No. 2-5625. Deci- 
sion and Order 

GARIN COMPANY, THE v. M. OFFUTT BROKERAGE CO. 
Docket No. 2-5710. Undisputed amount, order for 


* Order on Reconsideration 
*Gary’s PRODUCE CoMPANY v. LEE MING PRODUCE, INC. PACA 

Docket No. 2-5541. Decision and Order 

GENBROKER CORPORATION, t/a GENERAL BROKERAGE Co. v. 
KODAMA/SCHULMAN' Co., INC. PACA Docket No. 
2-5548. Order on Reconsideration 

GEORGIA VEGETABLE Co., INC. v. UNITED PRODUCE DISTRIBUTORS, 
INC. and KAISER DISTRIBUTORS, INC. PACA Docket Nos. 
2-5501 and 2-5502. Dismissal Order 

GILFENBAIN Bros. Co. v. MASSELLI BROTHERS, INC. PACA 
Docket No. 2-5655. Reparation Order 

Gass, RICHARD A., CoMPANY, INC., v. D. J. FoRRY COMPANY, 
INC. PACA Docket No. 2-5591. Dismissal 

GREENBELT FARMS, INC. v. HOULEHAN, INC. PACA Docket No. 
2-5613. Decision and Order 

GREEN VALLEY PRODUCE Co-OP v. SPIZMAN Fruit Com- 
PANY. PACA Docket No. 2-5606. Dismissal 

HeLMs Potato Co. v. JIMMY SHMON d/b/a JimMy SHMON 
Company. PACA Docket No. 2-5678. Reparation 
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Hunts Point Tomato Co., INc. v. Cory FARMS, INC. 
Docket No. 2-5590. Decision and Order 

JULES PropUCE Co., INC. v. QUALITY MELON SALES, 
INC. PACA Docket No. 2-5597. Decision and Order 

KERN RIDGE GROWERS, INC. v. T.J. POWER & CoM. 
PANY. PACA Docket No. 2-5632. Decision and Or- 


Order on Reconsideration 
KISER & SONS, INC. v. CLARY HOUSE INC. PACA Docket No. 
2-5621. Stay Order 
*La MANTIA-CULLUM-COLLIER & Co., INC. v. BREVARD PRODUCE 
Co., INC. PACA Docket No. 2-5608. Decision and 


LA MANTIA-CULLUM-COLLIER & COMPANY, INC. v. C.L. FAIN 
Co. PACA Docket No. 2-5521. Decision and Order . 

LAMANUZZI AND PANTALEO, Ltp. v. DINO DISTRIBUTORS, 
INC. PACA Docket No. 2-5567. Decision and Order 

MaGic VALLEY PRODUCE, INC. v. E. & R. BROKERAGE and/or 
HousE OF GooD CELERY, INC. PACA Docket No. 
2-5459. Decision and Order 

McRAE PropUCcE Co., INC. v. D’AGOSTINO PRODUCE. PACA 
Docket No. 2-5422. Order on Reconsideration 

*Monc’s CONSOLIDATED PRODUCE, INC. v. RAYCO PRODUCE ENTER- 
PRISES, INC. PACA Docket No. 2-5497. Dismissal 

MORELLO INTERNATIONAL, LTD. v. ONEONTA TRADING CORPORA- 
TION. PACA Docket No. 2-5580. Dismissal 

MOUNTAIN MIST PACKERS v. HARVEST HOUSE MARKETING 
CORPORATION. PACA Docket No. 2-5620. 


MouraDICcK, Cy, AND Sons, Inc. v. D.J. Forry Co., 
INC. PACA Docket No. 2-5557. Dismissal Order 
*Mutr-ROBERTS CoMPANY, INC. v. Royco PRODUCE CORPORATION 
a/tla ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5739. Default 
MUTUAL VEGETABLE SALES v. SANSOME PRODUCE, INC. 
Docket No. 2-5736. | Undisputed amount, order for 
NALBANDIAN FARMS, INC. v. M. OFFUTT BROKERAGE CO., 
Inc. PACA Docket No. 2-5726. Undisputed 
amount, order for 
* Order on Reconsideration 
*NorTH SHORE PRopucE Co., INc. v. EASTCO PRODUCE DISTRIBU- 
TORS, INC. PACA Docket No. 2-5609. Decision and 


*Norton, J.R., ComMpANY v. CHRISTMAN PRODUCE CoM. 
PANY. PACA Docket No. 2-5737. Admission of Lia- 
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PREFERRED TOMATO CORP. v. CoLUMBUS FruiT Co., 
Inc. PACA Docket No. 2-5498. Stay Order 
Order on Reconsideration 

PREMIUM ELKTON POTATOES, INC. v. PROCESS SUPPLY CoM- 
PANY. PACA Docket No. 2-5513. Decision and Or- 


PROVINCIAL Fruir COMPANY LIMITED v. BREWSTER HEIGHTS 
PACKING, INC. PACA Docket No. 2-5516. Dismissal 

PURE GOLD, INC. v. FRUITEX CORPORATION. PACA Docket No. 
2-5575. Decision and Order 

RANCH-FRESH PRODUCE, INC. v. HOWARD GOLDFINGER. PACA 
Docket No. 2-5473. Decision and Order 

READY Pac PRODUCE, INC. v. MEL’S PRODUCE, INC. 
Docket No. 2-5650. Dismissal 

ROBINSON COMPANY, C.H. v. Fort Pierce ToMATO Grow. 
ERS. PACA Docket No. 2-5628. Decision and Order 

*RoBINSON COMPANY, C. H. v. Royco PRODUCE CORPORATION a/t/a 
RoYAL PRODUCE OF HOUvuSTON. PACA Docket No. 
2-5721. Default 

RuskKowskI, ANTHONY I. v. PREVOR-MAYRSOHN, INTERNATIONAL, 
INC. PACA Docket No. 2-5517. Decision and Order 

SALINAS LETTUCE FARMS COOPERATIVE v. CHRISTMAN PRODUCE 
COMPANY. PACA Docket No. 2-5712. Reparation 


SANTA CLARA PRODUCE, INC. v. MORRISSEY, STRINGER & PATLAN, 
INC. PACA Docket No. 2-5594. Decision and Order 
SEITZINGER, FRANK, FARMS, INC. v. GLEN W. GUMLIA and G & G 
SALES CORPORATION and NEWMAN M. HINKLEY. PACA 
Docket No. 2-5505. Dismissal 
SENINI ARIZONA, INC. v. C. H. ROBINSON COMPANY. PACA 
Docket No. 2-5641. Decision and Order 
*Skyview COOLING CoMPANY v. Royco PRopUCE CORPORATION 
a/tla RoyAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5722. Default 
Sunny Farms, Inc. v. HRDLICKA Bros. LIVESTOCK SALES, INC. 
a/tia HRDLICKA BROS. PRODUCE Co. PACA Docket No. 
2-5612. Decision and Order 
Tri-Boro Fruit Co., v. DINO DISTRIBUTORS, INC. PACA Dock- 
et No. 2-5568. Decision and Order 
*Ucon PRrobUcE, INC. v. Royco PRODUCE CORPORATION a/t/a Roy- 
AL PRODUCE OF HOUSTON. PACA Docket No. 
2-5733. Default 
VALLEY HARVEST DISTRIBUTING, INC. v. E. L. KEMPF & SON, 
inc. PACA DocketNo.2-5611. Stay Order 
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WALSH, DAVE, Co., INC. v. MAREX INTERNATIONAL, INC. a/t/a NA- 
TIONWIDE PRODUCE DISTRIBUTORS. PACA Docket No. 
2-5605. Decision and Order 

WESTRICK, RAY, FARMS, INC. v. THE A. E. ALBERT & SONS, 
INC. PACA Docket No. 2-5617. —_ Decision and Order 

WESTSIDE PRODUCE Co. v. E. L. KEMpF & Sons, INC. PACA 
Docket No. 2-4866. Stay Order 

“WHEELER, WARREN, INC. v. ANCHOR Foop Propucts, INC., t/a 
FAMOUS FooD PRODUCTS. PACA Docket No. 
2-5616. Decision and Order 

Wyss, WILLIAM G. d/b/a WILLIAM WysS PRODUCE DISTRIBUTING v. 
CAL-WEST PACKING Co., INC. PACA Docket Nos. 2-5545 
and 2-5546. Decision and Order 

Wyss, WILLIAM G. d/b/a WILLIAM Wyss PRODUCE DISTRIBUTING v. 
EusEBIO J. AGULIAR, d/b/a AGULIAR PRODUCE. PACA 
Docket No. 2-5530. Decision and Order 


REPARATION DEFAULT DECISIONS (RD): 


AMERICAN BANANA Co., INC. v. FSD INDUSTRIES. PACA Dock- 
et No. RD-81-61 
* AMERICAN FINE Foops, INC. v. SOUTHERN INSTITUTIONAL Foop 
SALES & SERVICE,INc. | PACA Docket No. RD-81-121 
ANTIGO PoTATO GROWERS, INC. v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-81-93 
* AMERICAN PRODUCE Co. v. RASHED CORPORATION a/t/a JOHNNY’S 
Fruit MARKET. PACA Docket No. RD-81-114 
ANTLE, Bub, INC. v. TWIN STATES MARKETING Co., INC. PACA 
Docket No. RD-81-54 
Bass, H.E. v. E. OLIVER ZELLNER. PACA Docket No. 
RD-81-72 
BERWICK VEGETABLE COOPERATIVE v. SAM RuBy EXPORT 
Co. PACA DaCket NO. BOHB1H00 5k 66M ecko cole Shek ewe hme 
BONITA PACKING Co. a/t/a BETTERAVIA FARMS v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-69 
BorpGES, ALEX, COMPANY v. SAM WANG Foop Corp. 
Docket No. RD-81-34. Stay Order 
BRUNNER PRODUCE COMPANY v. VALDEZ BROKERAGE 
Co. PACA Docket No. RD-81-95 
CAL-SHRED INC. a/t/a STRAWBERRY CiTy SALES v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-57 
CHAMBERLAND, ROBERT F. d/b/a R. F. CHAMBERLAND v. MICHAEL 
PADULA d/b/a PADULA PEELED POTATOES. PACA Dock- 
et No. RD-81-76 
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CLARK, CHARLES HAROLD d/b/a ALFRED BROBACK & COMPANY v. 
DALE R. VOLKERT d/b/a VOLKERT Foops. PACA Docket 
No. RD-81-74 

COLLINS BROTHERS, INC. v. CHIEF BRANDS a/t/a MARKET Bas- 
KET. | PACA Docket No. RD-81-80 

COLORADO PoTATO GROWERS EXCHANGE v. SOUTHERN INSTITU- 
TIONAL Foop SALES & SERVICE, INC. PACA Docket No. 


COLORADO POTATO GROWERS EXCHANGE v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-92 

CONNECTICUT POTATO FARMERS COOPERATIVE ASSN. v. AL-JACS, 
INC. PACA Docket No. RD-81-42 

COUTURE FARMS v. NORTH AMERICAN PRODUCE DISTRIBU- 
TORS. PACA Docket No. RD-81-96. Dismissal 

CROWN PACKING COMPANY, INC. v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-67 

DautTo, RALPH & Sons, INC. v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-81 

DELAWARE PRODUCE GROWERS, INC. v. MICHAEL PADULA d/b/a M. 
PADULA PEELED POTATOES. PACA Docket No. RD- 


DENT, GEORGE E., SALeSs, INc. v. Monte ALTO Foops, 
INC. PACA Docket No. RD-81-82 

Duna, A., & SONS, INC. v. JACK F. BECKUM d/b/a BATESVILLE To- 
MATOE COMPANY. PACA Docket No. RD-81-97 

DuRNIAT, HENRY S. d/b/a VERDE FARMS a/t/a SANDIA DISTRIBU- 
TORS v. GARY J. STANTON & RAYMOND E. YOUNG d/b/a 
BERTIS PRODUCE Co. PACA Docket No. RD-81-106 

EMPIRE PRODUCE TERMINAL CorP. v. UNION Foop SERV- 
IcE. PACA Docket No. RD-79-374. Order Reopen- 
ing After Default 

FLEMMING, CHARLES J. d/b/a C.J. FLEMMING Co. v. 
BorDGEs Co. PACA Docket No. RD-81-85 

FORD Bros., INC. v. E. VEGA & SONS PRODUCE. PACA Docket 
No. RD-81-103 

GARIN COMPANY, THE v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-53 

GENERAL PRODUCE, INC. v. HERBERT W. LEwIS d/b/a HERBERT 
LEWIS PRODUCE. PACA Docket No. RD-81-65 

Grasso Foops, INC. v. SCHORR-STERN FOOD CORP. PACA 
Docket No. RD-81-107 

Grasso, THOMAS M. v. Conte, INC. PACA Docket No. 
RD-81-43 

GREEN VALLEY FarMsS INC. v. RODRIQUEZ TOMATO DISTRIBUTING 
Co. PACA Docket No. RD-81-100 
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HALL, H., & Co., INc. v. JOHN J. QUINN COMPANY. PACA 
Docket No. RD-81-83 

HARLEE-GARGIULO, INC. v. JACK F. BECKUM d/b/a BATESVILLE To- 
MATOE HOUuSE. PACA Docket No. RD-81-98 

HARLOFF FARMS v. SUNSHINE SALAD Co., INC. PACA Docket 
No. RD-81-64 

HILDRETH, KENNARD C., JR. d/b/a MEADOW BEND FARM & GREEN- 
HOUSE v. TWIN STATES MARKETING Co., INC. | PACA Dock- 
et No. RD-81-62 

HOLLANDALE MARKETING ASSOCIATION v. McGRATH BROKERAGE 
ComPANY, INC. PACA Docket No. RD-81-94 

HOVERSON & SONS v. JOE'S FRUIT BASKET. PACA Docket No. 


Hunt Om ComPANy a/t/a PLANTATION PRODUCE COMPANY Uv. 
McGRATH BROKERAGE COMPANY, INC. PACA Docket No. 
RD-81-71 

KRUGER’S INCORPORATED v. DALE R. VOLKERT d/b/a VOLKERT 
Foops. PACA Docket No. RD-81-75 

LANGE, TOM, COMPANY, INC. v. ALFRED GORDON OLIVER AND Ros. 
ERT THOMAS RAMSEY d/b/a EASTERN TOMATO Co. PACA 
Docket No. RD-81-89 

*MacI, INC. v. RASHED CORPORATION a/t/a JOHNNY'S FRUIT MAR- 
KET. PACA Docket No. RD-81-117 

Maccio, INc. v. TWIN STATES MARKETING Co., INC. 

Docket No. RD-81-60 

MAHNS, VICTOR S. d/b/a SUNWARD FARMS v. DANNY LEWIS YOUNG 

d/b/a HUGH YOUNG PRODUCE AND Co. PACA Docket No. 


MASCARI, LEONARD J. d/b/a COASTAL BROKERAGE Co. v. JULIAN 
DROUBIE d/b/a NORTH STAR SALES Co. PACA Docket No. 
RD-81-48 

MAULHARDT, H. H., PACKING Co. v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-68 

*MAULHARDT-STILES Co. v. ALEX J. BORDGES d/b/a ALEX BORDGES 
Co. PACA Docket No. RD-81-120 

MEYERS, CALVIN C. v. WATERMILL EXPORT, INC. PACA Dock- 
et No. RD-81-37 

MING KEE Propucts, INC. v. EVERGREEN CORPORATION. 
PACA Docket No. RD-81-73 

MIsiTA, TONY, & SONS PRODUCE v. SPIZMAN FRUIT COMPANY, 
INC. PACA Docket No. RD-81-102 

MONTEREY BAY PACKING Co. v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-58 

NorTON, J.R., COMPANY v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-56 
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Paris Foops CORPORATION v. MICHIGAN FROSTED Foops 
Co. PACA Docket No. RD-81-41 
Petro, SAMUEL S., d/b/a SAM PETRO PRODUCE v. SADIE T. 
GALLEGOS d/b/a PALM City POTATOE SALES. PACA Dock- 
et No. RD-81-50 
PHILADELPHIA PRODUCE COMPANY v. PRODUCE ASSOCIATES, 
INC. PACA Docket No. RD-81-51. Dismissal Order 
*PirscH, EDWARD, Propuce, INC. v. MICHIGAN QUALITY Foops, 
INC. PACA Docket No. RD-81-118 
PoTH VEGETABLE COMPANY, INC. v. McGRATH BROKERAGE CoM- 
PANY INC. PACA Docket No. RD-81-79 
*PREVOR-MAYRSOHN INTERNATIONAL, INC. v. DOMINICK MARTELLA 
d/b/a SONNY’S FARM. PACA Docket No. RD-81-109............... 
PRUETTE, GRADY v. OLYMPIC WHOLESALE PRODUCE & Foops, 
Inc. | PACA Docket No. RD-81-45 
*Order Denying Motion to Reopen 
PuRE GOLD, INC. v. HARDCASTLE PRODUCE Co., INC. PACA 
Docket No. RD-81-55 
*Rio Propuce Co., Inc. v. Rocio Propuce, INc. PACA Docket 
No. RD-81-111 
RoyaAL PAacKING Co. v. TWIN’ STATES 
INC. PACA Docket No. RD-81-66 
*SAHARA PACKING COMPANY v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-110 
Sam, A., & SONS PRODUCE Co., INC. v. CHARLES D. GOFORTH, SR. 
d/b/a FINK’S POTATO SERVICE. PACA Docket No. 
RD-81-78 
Sam, A., & Sons Propuce Co., INC. v. MEL’S PRODUCE, 
INC. PACA Docket No. RD-81-108 
SAULSBURY Bros., INC. vu. MICHIGAN FROSTED Foops 
Co. PACA Docket No. RD-81-44 
SIGMA PropuceE Co., INc. v. FELIX G. RopRIQUEZ and ROBERT 
RODRIQUEZ d/b/a RODRIQUEZ TOMATO _ DISTRIBUTING 
Co. PACA Docket No. RD-81-101 ... 
Six L’s PACKING CoMmPANY, INC. v. R & J PRODUCE 
COMPANY. PACA Docket No. RD-81-46 
SMITH, RONALD G. d/b/a STATELINE FARMS v. GOLDEN H. PACKING 
COMPANY. PACA Docket No. RD-79-336. Stay 
Order 
SOUTHLAND FRozEN Foops, INc. v. Monte ALtTo Foops, 
INC. PACA Docket No. RD-81-49 
SUN HarVEsT, INC. v. CHARLES D. QUARELLI, JR., d/b/a QUARELLI 
DISTRIBUTING a/t/a Q. DISTRIBUTING. PACA Docket No. 
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*SuNKIST GROWERS, INC. v. CIMINO BROTHERS PRODUCE, 
Inc. PACA Docket No. RD-81-87 

TAYLOR, LYLE D. d/b/a TAYLOR PRODUCE COMPANY v. JIMMY 
SHMON d/b/a JIMMY SHMON COMPANY. PACA Docket No. 


Va. ForK PRODUCE CoMPANY v. B & E PRODUCE INC. 
Docket No. RD-81-105 

WALKER PRODUCE INC. v. JIMMY SHMON d/b/a JIMMY SHMON Com. 
PANY. PACA Docket No. RD-81-59 

WALSH, WARREN LEE, SR. d/b/a WALSH TROPICAL FRUIT SALES v. 
GRANADA MARKETING, INC. PACA Docket No. RD- 
81-22. Order Reopening After Default (Reopened pro- 
ceeding filed under PACA Docket No. 2-5740) 

WATSONVILLE CANNING & FROZEN Foop Co. v. MONTE ALTO 
Foops, INc. PACA Docket No. RD-81-52 

WEINSTEIN, J.L., CompaANy, INC. v. JOSEPH F. SUDANO. 
PACA Docket No. RD-81-63 

WoLOosEK, C. P., & Sons, INC. v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-81-104 
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AGRICULTURE MARKETING ACT OF 1946 
Cite as 40 A.D. 529 


(No. 20,595) 


In re MIRMAN BROTHERS, INC. FSQS Docket No. 15. Decided May 
19, 1981. 


Withdrawal and denial of meat grading and acceptance services—Consent 
by the parties 


Where respondent agreed to accept the sanction and waive its right to seek judicial review, 
the order consented to by the parties shall be entered. Respondent’s federal meat 
grading and acceptance services are withdrawn for a period of six months. 


Elizabeth Ann Peterson, for complainant. 
Paul L. Pascal, Washington, D.C., for respondent 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER 


Complainant has concluded that the sanction, as provided herein, im- 
posed at this time without further litigation will adequately effectuate 
the purposes of the Act, and respondent has agreed to accept the sanc- 
tion and waive its right to seek judicial review. In view of these alterna- 
tives, the following order consented to by the parties shall be entered. 

The benefits of federal meat grading and acceptance services are here- 
by withdrawn from, and denied to, respondent for a period of six 
months. This order shall become effective on July 1, 1981, and shall run 
continuously for 180 consecutive days thereafter: Provided, however, 
that if within three years after the effective date of this order, after 
opportunity for hearing has been provided, it is determined that re- 
spondent or any of its employees has violated the Act or regulations 
thereunder, federal meat grading and acceptance services shall be with- 
drawn from, and denied to, respondent for not less than two and one- 
half years. 





ANIMAL WELFARE ACT 
Cite as 40 A.D. 530 


(No. 20,596) 


In re SHIRLEY JANSSEN. AWA Docket No. 149. Decided May 18, 
1981. 


Regulations and standards—Cease and desist—Consent 


Where respondent consented to an order to cease and desist from failing to comply with 
the regulations and standards contained in the Code of Federal Regulations. 


Alexandra Maravel, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, 7 U.S.C. 2131 et 
seq., hereinafter referred to as the “Act.” A complaint issued by the Ad- 
ministrator of the Animal and Plant Health Inspection Service pursuant 
to the Act and the application Rules of Practice, 7 CFR 1.133 (b) (1), 
.135, was served upon the respondent. This decision is entered pursuant 
to the consent decision provision of the Rules of Practice. 7 CFR 1.138 

The respondent admits the jurisdiction of the Secretary of Agriculture 
in this matter. Respondent waives a hearing and further procedure in 
this matter. The parties consent to the issuance of this decision agreed 
upon between them for the purpose of settling this matter. 


FINDINGS OF FACT 


1. Shirley Janssen, herein referred to as “respondent,” is an individ- 
ual whose address is Route 2, Lake City, lowa 51449. 

2. Respondent holds a Class A license (No. 42 BAX) to do business as a 
dealer under the Act. 


CONCLUSIONS 


Respondent’s admission of jurisdiction and the parties’ consent to the 
issuance of this decision warrant the entry of such decision in this 
matter. 


ORDER 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, shall cease and desist from violating the 
Act and in particular from failing to comply with the regulations and 
standards contained in Title 9, Chapter 1, Subchapter A of the Code of 
Federal Regulations. 





SONDRA LISLE 531 
Cite as 40 A.D. 531 
This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and effective upon 
service upon the respondent. 


(No. 20,597) 
Inre SONDRA LISLE. AWA Docket No. 154. Decided May 27, 1981. 


Standards and regulations—Civil penalty—Consent 


Where respondent consented to an order to cease and desist from violating the standards 
and regulations issued under the Act, and is assessed a civil penalty of $200.00. 


Aaron B. Kahn, for complainant. 
Douglas S. Roberts, Trenton, Mo., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
STIPULATION 


It is hereby stipulated and agreed, by and between the parties to this 
action, acting through their attorneys that: 

(1) This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Adminis- 
trator, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR parts 1.1 et seq.). 

(2) The respondent admits that the Secretary of Agriculture has juris- 
diction over this matter. 

(3) The respondent without admitting the allegations of violations of 
the Act and regulations contained in the complaint waives oral hearing 
and further procedure and consents and agrees, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of the deci- 
sion and order set forth hereinafter. 


DECISION 


The parties having entered into the above stipulation this decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to these proceedings (7 CFR 1.138) and shall have the 
same force and effect as if issued after full hearing. The Decision and Or- 





532 ANIMAL WELFARE ACT 
Cite as 40 A.D. 532 


der herein shall be effective on the day upon which service of this order 
is made upon respondent. 


FINDINGS OF FACT 


1. Sondra Lisle hereinafter referred to as respondent, is an individual 
whose mailing address is Route 1, Trenton, Missouri 64683. 

2. The respondent, at all times material herein, was licensed as a Class 
A dealer under the Act and regulations and standards issued by the Sec- 
retary of Agriculture. 

3. The parties have agreed to the entry of this Decision and Order. 


CONCLUSION OF LAW 


The Secretary of Agriculture has jurisdiction over this matter. 


ORDER 


It is hereby ORDERED that: 

1. Respondent Sondra Lisle shall comply with each and every provi- 
sion of the Animal Welfare Act of 1976 (7 U.S.C. §2131 et seq.) and the 
standards and regulations issued thereunder (9 CFR Parts 1.1 et seq.) 
and shall cease and desist from any violation thereof. 

2. Respondent Sondra Lisle is assessed a civil penalty of $200 which 
penalty shall be paid by certified check or money order payable to the 
Treasurer of the United States and forwarded to Aaron B. Kahn, Office 
of the General Counsel, United States Department of Agriculture, 
Washington, D.C. 20250, within thirty (30) days from the date this 
Order becomes effective. 


ORDER ISSUED BY 
JOHN G. LIEBERT, ADMINISTRATIVE LAW JUDGE 


ORDER OF DISMISSAL OF COMPLAINT 
(No. 20,598) 


In re PAMPERED PETS, INC. AWA Docket No. 103. Order issued May 
27,1981. On motion of complainant. 





FEDERAL MEAT INSPECTION ACT 
Cite as 40 A.D. 533 


(No. 20,599) 


In re TOSCONY PROVISION COMPANY, INC. FMIA Docket No. 
40. Decided May 6, 1981. 


Distribution of adulterated sausage—Inspection service, indefinite 
withdrawal of 


Where inspection service is indefinitely withdrawn from and denied to respondent in 
connection with respondent's distribution of sausage adulterated with imidazole, an 
industrial chemical. 


Victor W. Palmer, Administrative Law Judge. 
Helen Harris, for complainant. 
Nicholas M. Politan, Lyndhurst, N.J., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an administrative action under the Federal Meat Inspection 
Act (21 U.S.C. § 601 et seq.) in which an initial decision and order was 
filed on February 27, 1981, by Administrative Law Judge Victor W. 
Palmer withdrawing federal meat inspection service from respondent. 
The order is based on the determination that respondent is unfit to en- 
gage in any business requiring inspection because of the convictions 
(upon pleas of guilty) of respondent and Henry Dei, its President and 
principal stockholder, of the felony of knowingly distributing adulter- 
ated meat food products, viz., sausage to which an industrial chemical, 
imidazole, had been added. 

Judge Palmer’s order withdraws inspection service from respondent 
for 30 days, and then for an indefinite period. However, the indefinite 
withdrawal provisions are suspended for so long as Henry Dei is not 
associated with respondent in any manner and respondent does not 
violate the Act within two years. 

Respondent requests oral argument before the Judicial Officer, but 
since the issues have been thoroughly briefed and oral argument would 
not seem helpful, respondent’s request for oral argument, which is dis- 
cretionary (7 C.F.R.§ 1.45(d) ), is denied. 

On April 6, 1981, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
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§ 2.35).' The final brief on appeal was filed on April 27, 1981, and the 
case was referred to the Judicial Officer by the Hearing Clerk on April 
28, 1981. 

After careful consideration of the entire record in this proceeding, the 
initial decision is adopted as the final decision, except that the last two 
sentences thereof are omitted, and the order is changed by eliminating 
the 30 day actual withdrawal of inspection service. Additional conclu- 
sions by the Judicial Officer follow Judge Palmer’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S DECISION 
PRELIMINARY STATEMENT 


This is an administrative proceeding for the withdrawal of federal 
meat inspection services provided to respondent under the Federal Meat 
Inspection Act (21 U.S.C. 601 et seq.), hereinafter referred to as the Act. 
This action was instituted by a complaint filed on December 6, 1979, by 
Dr. Donald Houston, Administrator of the Food Safety and Quality Serv- 
ice (FSQS), United States Department of Agriculture. The complaint al- 
leges that respondent is unfit to engage in any business requiring federal 
meat inspection services within the meaning of section 401 of the Act 
(21 U.S.C. 671), because respondent, Toscony Provision Company, Inc., 
and its President and stockholder, Henry Dei, were each convicted of the 
felony of knowingly distributing adulterated meat food products. 

In its answer to the complaint, respondent has admitted that respond- 
ent and its president were convicted as the complaint alleges. The 
answer, however, denies that respondent is unfit to engage in any bus- 
iness requiring inspection under Title I of the Act, within the meaning of 
section 401 of the Act (21 U.S.C. 671). 

Jurisdiction having been established, oral hearing was held before me 
on September 16-17, 1980, in New York, New York. Helen C. Harris and 
Harold J. Reuben, Office of General Counsel, United States Department 
of Agriculture, Washington, D.C., appeared and represented the com- 
plainant. Nicholas H. Politan, Esq., of Checki and Politan, Lyndhurst, 
New Jersey, appeared and represented the respondent. Briefing with 
proposed findings and orders was completed by the parties on February 
12, 1981. 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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This case is controlled by recent decisions by the Judicial Officer: In re 
Utica Packing Co., 39 Agric. Dec. 590 (1980), appeal docketed, No. 
CA-80-7242 (E.D. Mich., July 25, 1980); In re Norwich Beef Co., 38 
Agric. Dec. 380 (1979) affirmed, H79-210 (D. Conn. Feb. 6, 1981); and 
In re Wyszynski Provision Company, 39 Agric. Dec. (Feb. 13, 
1981).' Wyszynski is on all fours and requires the finding that respond- 
ent is unfit to engage in any business requiring inspection under the Fed- 
eral Meat Inspection Act. 
The Order proposed by complainant is therefore being entered. 


FINDINGS OF FACT 


1. Toscony Provision Company, Inc., is a corporation which operates a 
meat processing establishment at 125 44th Street, Union City, New 
Jersey. 

2. Henry Dei is now, and at all times material herein was, the Presi- 
dent and majority stockholder of, and responsibly connected with, the 
respondent. 

3. Respondent is, and at all times material herein was, the recipient of 
inspection service under Title I of the Act at its establishment. 

4. On or about March 30, 1979, respondent pleaded guilty in the 
United States District Court for the District of New Jersey to the felony 
of knowingly distributing adulterated meat food products in violation of 
Title 21, United States Code, Sections 601 (m), 610, 661 (c) and 676. 

5. On or about March 30, 1979, Henry Dei pleaded guilty in the 
United States District Court of the District of New Jersey to the felony 
of knowingly distributing adulterated meat food products in violation of 
Title 21, United States Code, Sections 601 (m), 610, 661 (c) and 676. 

6. The felony convictions resulted from Henry Dei authorizing the 
adding of a chemical, imidazole, to respondent’s sausages. According to 
Dei, the chemical was added to prolong the meat’s appearance of fresh- 
ness because consumers purchase sausage on the basis of its “looks.” 
Imidazole is an industrial chemical that masks the normal deterioration 
or spoilage of meat products. It has not been approved by the Federal 
Food and Drug Administration for use in any food, and has not been ap- 
proved by the United States Department of Agriculture for use in meat 
food products. It is considered to be a deleterious substance which, when 
added to meat food products, causes them to be adulterated. 


1. Inasmuch as the decision in Wyszynski and the ruling by the United States District 
Court for the District of Connecticut affirming Norwich Beef are presently unreported, 
they are attached as appendices to this decision. 
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Relevant Statutory Provisions 


Section 2 of the Federal Meat Inspection Act (21 U.S.C. 602) provides 
in pertinent part: 


Meat and meat food products are an important source of 
the Nation’s total supply of food. They are consumed 
throughout the Nation and the major portion thereof 
moves in interstate or foreign commerce. It is essential in 
the public interest that the health and welfare of consum- 
ers be protected by assuring that meat and meat food 
products distributed to them are wholesome, not adulter- 
ated, and properly marked, labeled, and packaged. 
Unwholesome, adulterated, or misbranded meat or meat 
food products impair the effective regulation of meat and 
meat food products in interstate or foreign commerce, are 
injurious to the public welfare, destroy markets for whole- 
some, not adulterated, and properly labeled and packaged 
meat and meat food products, and result in sundry losses 
to livestock producers and processors of meat and meat 
food products, as well as injury to consumers. The un- 
wholesome, adulterated, mislabeled, or deceptively pack- 
aged articles can be sold at lower prices and compete un- 
fairly with the wholesome, not adulterated, and properly 
labeled and packaged articles, to the detriment of con- 
sumers and the public generally. . . . 


Section 401 of the Federal Meat Inspection Act (21 U.S.C. 671) pro- 
vides that: 


The Secretary may (for such period, or indefinitely, as he 
deems necessary to effectuate the purposes of this Act) re- 
fuse to provide, or withdraw, inspection service under title 
I of this Act with respect to any establishment if he deter- 
mines, after opportunity for a hearing is accorded to the 
applicant for, or recipient of, such service, that such appli- 
cant or recipient is unfit to engage in any business requir- 
ing inspection under title I because the applicant or recip- 
ient, or anyone responsibly connected with the applicant 
or recipient, has been convicted, in any Federal or State 
court, of (1) any felony, or (2) more than one violation of 
any law, other than a felony, based upon the acquiring, 
handling, or distributing of unwholesome, mislabeled, or 
deceptively packaged food or upon fraud in connection 
with transactions in food. This section shall not affect in 
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any way other provisions of this Act for withdrawal of in- 
spection services under title I from establishments failing 
to maintain sanitary conditions or to destroy condemned 
carcasses, parts, meat or meat food products. 


For the purpose of this section a person shall be deemed 
to be responsibly connected with the business if he was a 
partner, officer, director, holder, or owner of 10 per 
centum or more of its voting stock or employee in a man- 
agerial or executive capacity. 


The determination and order of the Secretary with re- 
spect thereto under this section shall be final and conclu- 
sive unless the affected applicant for, or recipient of, in- 
spection services files application for judicial review with- 
in thirty days after the effective date of such order in the 
appropriate court as provided in section 404. Judicial re- 
view of any such order shall be upon the record upon which 
the determination and order are based. 


ISSUE 


Is respondent unfit to engage in any business requiring federal meat 
inspection services? 


CONCLUSION 


The respondent is unfit to engage in any business requiring federal 
meat inspection under the holding in Wyszynski Provision Company, 
supra, attached as Appendix “A”. 

As was the case in Wyszynski, respondent and a principal corporate of- 
ficer were convicted of felonies of the sort which “strike at the heart of 
the meat inspection program and... require a determination that the 
respondent is unfit to receive inspection service”; ibid, page 9. 

Both proceedings involve the surreptitious adulteration of sausages 
through the addition of chemicals to make “old” product look fresh. Such 
practices can result in the sale and consumption of product no longer 
safe to eat, ibid, page 10. 


“(I)n view of the nature of the felony convictions involved 
in this proceeding, it is not appropriate to consider other 
facts and circumstances as to respondents’ reputation in 
the community or as to present conditions at their plant.” 
Ibid, page 11. 
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“(I)t is not appropriate to consider whether it is likely that 
respondent will again commit a similar felony.” Jbid, page 
12. 


“(T)he Act indicates that a single felony may be the basis 
for a finding of unfitness to receive inspection, and the fel- 
onies involved in this proceeding are of such a nature as to 
compel the determination that respondent is unfit to re- 
ceive inspection.” [bid, page 14. 


The first proceeding under the Act to result in the withdrawal of in- 
spection services from a recipient because of a prior felony conviction 
was Norwich Beef Co., 38 Agric. Dec. 380 (1979) affirmed, H79-210 (D. 
Conn. Feb. 6, 1981). In affirming this decision, Chief Judge Clairie 
found it to be in keeping with a long and established line of federal cases 
which have upheld the exclusion of convicted felons from employment 
where the public interest requires insurance against corrupt practices 
(Appendix “B”, page 5), and held, at page 7: 


“The Court can find no fault with that logic, which equates 
lack of integrity and dependability with unfitness to en- 
gage in a business requiring inspection. The plaintiffs 
argue, in reply, ‘Hypothetically, a person may lack integri- 
ty and dependability and still sell an excellent and out- 
standing food product which poses no threat to the con- 
suming public.’ While this proposition may well be true, 
the Secretary is not required to run the risk that it may, in- 
stead, be false. Nor is it an abuse of discretion for him to 
conclude that, at least in this case, it is false; and that the 
consuming public will be safer if the plaintiff. ..is not 
permitted to operate a meat processing business. The 
Court is cognizant of the public’s great interest in the 
purity of food. Smith v. California, 361 U.S. 147, 152 
(1959).” 


In Wyszynski, the Secretary of Agriculture has decided, I believe most 
properly, to not subject the health of consumers to the consequences of 
an imperfect act of contrition by a meat processor convicted of a felony 
involving wilful and knowing adulteration of meat food products. 

For these reasons, an order similar to that entered in Wyszynski will 
be issued... . 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


On appeal, respondent challenges Judge Palmer’s finding that imida- 
zole “is considered to be a deleterious substance which, when added to 
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meat food products, causes them to be adulerated” (Finding 6). However, 
the criminal information, to which respondent and Henry Dei pleaded 
guilty charges: 


4. On or about February 11, 1978 at Union City in the 
District of New Jersey the defendants 


TOSCONY PROVISION COMPANY, INC., and HENRY 
DEI 

with respect to meat and meat food products of animals 
specified in Title 21, United States Code, Section 610 held 
for sale, did knowingly and wilfully distribute and attempt 
to distribute approximately 16,600 pounds of meat food 
products, that is fresh sausage, after doing acts intended 
to cause and having the effect of causing these meat and 
meat food products to become adulterated; in that, the de- 
fendants added and caused to be added to this quantity of 
fresh sausage the chemical imidazole, a delterious [sic] sub- 
stance which might render these meat food products inju- 
rious to health. 


This is sufficient to support Judge Palmer’s finding of fact. In addi- 
tion, Judge Palmer’s finding is supported by the testimony of John F. 
Gould, Deputy Director, Evaluation and Enforcement Division, Food 
Safety Quality Service, United States Department of Agriculture. Mr. 
Gould testified that little is known about the effect of imidazole on hu- 
man beings and that it has not been approved as a food additive (Tr. 
21-23). 

Moreover, even if imidazole were not itself possibly harmful to health, 
it masks the aging or spoilage of the product (Tr. 21-22, 50-52, 75-76), 
and therefore it could cause harm if a retailer or consumer held the 
product too long because of its fresh appearance. This is identical, in this 
respect, to the Wyszynski case, referred to by Judge Palmer in footnote 
one and accompanying text. An appeal has been docketed in the 
Wyszynski case, No. 81-0816 (E.D. Pa. Mar. 3, 1981). 

The Utica Packing case, referred to by Judge Palmer in the same para- 
graph which refers to Wyszynski, was affirmed on appeal, No. 80-72742 
(E.D. Mich., Apr. 14, 1981). A copy of the court’s memorandum opinion 
and order in Utica is attached as an appendix to this decision. 

For the reasons set forth above and in the Utica, Norwich Beef, and 
Wyszynski cases, respondent is unfit to receive inspection service under 
the Act. In the three similar cases referred to, however, the withdrawal 
of inspection service will not actually be effectuated if the officer and 
stockholder responsible for the violations becomes disassociated from 
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the firm and disposes of his stock. In the present case, complainant 
seeks, in addition, an actual 30 day withdrawal of inspection service. 

It has long been recognized by the Judicial Officer that “(dJisciplinary 
action taken under .. . [a regulatory] act should follow some general pat- 
tern, ...so that one order will not be entirely out of line with another 
involving similar violations.” In re Watkins Commission Co., 4 Agric. 
Dec. 395, 400 (1945). Accord, In re Romoff, 31 Agric. Dec. 158, 177 
(1972); In re American Fruit Purveyors, Inc., 30 Agric. Dec. 1542, 1595- 
96 (1971); In re Poovey, 27 Agric. Dec. 1512, 1520-22 (1968); In re Fair- 
bank, 27 Agric. Dec. 1371, 1384 (1968); In re Boone Livestock Co., 27 
Agric. Dec. 475, 503 (1968); In re Silver, 21 Agric. Dec. 1438, 1452 
(1962). 


The goal of uniform sanctions in contested cases for comparable viola- 
tions of a particular regulatory act is an important part of the Depart- 
ment’s sanction policy which has been followed under all of the Depart- 
ment’s regulatory programs in recent years. E.g., In re Worsley, 33 
Agric. Dec. 1547, 1568-69 (1974). 

In the present case, complainant has made no effort to distinguish the 
three similar cases referred to above and, therefore, there is no basis on 
this record to impose the actual 30-day withdrawal of inspection service 
from respondent. Accordingly, the order in this case will not contain the 
30 day actual withdrawal of inspection service as provided in Judge Pal- 
mer’s order. This is not to be regarded as an expression of opinion that 
an actual withdrawal of inspection service would not be appropriate if 
complainant, in a future case, makes an appropriate showing in support 
of an actual withdrawal of inspection service. For example, if complain- 
ant has changed its position as to the sanction needed, complainant 
should say so and explain its change of position. 


ORDER 


1. The inspection service under Title I of the Federal Meat Inspection 
Act (21 U.S.C. 601 et seq.) is hereby indefinitely withdrawn from and 
denied to respondent, its officers, directors, successors and assigns, di- 
rectly or through any corporate or other device; 


a. Provided however: That such a withdrawal and denial 
of inspection shall be suspended for so long as Henry Dei is 
not associated with respondent, its successors, or assigns, 
directly or through any corporate or other device, as a 
partner, officer, director, shareholder, consultant, or em- 
ployee, and for so long as Henry Dei provides no direction 
or advice to and exercises no control over or participation 
in any aspect of the operations of respondent, its succes- 
sors, or assigns; 
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b. Provided further: That respondent, its officers, direc- 
tors, shareholders, employees or agents do not violate any 
provision of the Federal Meat Inspection Act within two 
years following the effective date of this order, involving 
the preparation, sale, transportation, or attempted distri- 
bution of any adulterated or misbranded products; 


c. Provided further: That Henry Dei shall be permitted 
to be associated with the respondent firm for 90 days sub- 
sequent to the date that this order becomes final and shall 
have one year subsequent to the date that this order be- 
comes final to dispose of his stock and other financial or 
ownership interest; 


d. And provided further: That if it is determined, after 
opportunity for a hearing under the Federal Meat Inspec- 
tion Act, or by criminal conviction, that any term of the 
above provision has not been or is not being complied with, 
the suspension will be terminated and the withdrawal and 
denial provisions of this order will become effective imme- 
diately. 

2. This order shall be final and effective upon service on respondent. 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


STAY ORDER 
(No. 20,600) 


In re TOSCONY PROVISION COMPANY, INC. FMIA Docket No. 40. Order 
issued May 29,1981. Pending judicial review. 
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(No. 20,601) 


In re FLOYD M. PERKINS and MIKE OPPENHEIMER. HPA Docket No. 
153. Decided May 11, 1981. 


Civil penalty—Consent 


Where respondent Mike Oppenheimer consented to an order assessing him a civil penalty 
of $1,500.00. 


Morris Selinger, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO 
MIKE OPPENHEIMER 


This proceeding was instituted under the Horse Protection Act (15 
U.S.C. 1821 et seq.) by a complaint filed by the Animal and Plant Health 
Inspection Service, United States Department of Agriculture, alleging 
that the respondent Mike Oppenheimer has violated the Act. This deci- 
sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations in the first para- 


graph of the Complaint, specifically admits that the Secretary has juris- 
diction in this matter, and consents and agrees for the purpose of set- 
tling this proceeding to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent, Mike Oppenheimer, is an individual whose address is, 
in care of Mose Oppenheimer, General Delivery, Lawton, Kentucky 
41153. 

2. Respondent, Mike Oppenheimer, at all times material herein, was 
the trainer and rider of the horses known as “Delight’s Gold Bug” and 
“Delight’s Executive.” 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, Mike Oppenheimer, is assessed a civil penalty of $1,500 
which shall be payable to the Treasurer of the United States by certified 
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checks or money orders and forwarded to Morris L. Selinger, Office of 
the General Counsel, United States Department of Agriculture, Room 
2010, South Building, Washington, D.C. 20250. Such penalty shall be 
paid through an initial installment of $500, which shall be due no later 
than June 1, 1981, and through four subsequent installments of $250 
each, which shall be due no later than September 1, 1981, December 1, 
1981, March 1, 1982, and June 1, 1982. 
This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall become effective on respondent on the day 
upon which service is made on him. 


(No. 20,602) 


In re RODNEY W. DICK and EARNEST P. KNIPP. HPA Docket No. 
179. Decided May 20, 1981. 


Sored horse—Civil penalty—Disqualification—Consent 


Where respondent Ernest P. Knipp consented to an order assessing him a civil penalty of 
$300.00, and disqualifying him for 3 years from showing or exhibiting any horse, 
and judging or managing any horse show, exhibition, sale or auction. 


Patricia V. Fettman, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 
AS TO EARNEST P. KNIPP 


This is a proceeding under the Horse Protection Act (15 U.S.C. 1821 et 
seq.), hereinafter referred to as the “Act.” A complaint issued by the Ad- 
ministrator, Animal and Plant Health Inspection Service, pursuant to 
the Rules of Practice Governing Formal Adjudicatory Proceedings In- 
stituted by the Secretary Under Various Statutes (7 CFR 1.130 et seq.), 
hereinafter referred to as the “Rules of Practice”, was served upon the 
respondent named herein. This decision is entered pursuant to the con- 
sent decision provision of the Rules of Practice (7 CFR 1.138). 

The respondent Earnest P. Knipp admits the jurisdictional facts al- 
leged in the complaint and the findings of fact set forth herein. Respond- 
ent waives oral hearing and further procedure in this matter and con- 
sents to the issuance of this decision agreed upon between the parties for 
the purpose of settling this matter. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Respondent Earnest P. Knipp is an individual residing at 3295 
Morrison Ave., Cincinnati, Ohio 45220, who was at all times material 
herein the owner of a horse known as “Beloved’s Lady’s Image.” 

2. USDA veterinarians determined that “Beloved’s Lady’s Image” was 
sore when it was entered, shown, and exhibited in the Owingsville Lions 
Club Horse Show in Owingsville, Kentucky on July 4, 1980. 


CONCLUSIONS 


Respondent’s admission of the jurisdictional facts alleged in the com- 
plaint and the parties’ consent to the issuance of this decision without 
further procedure, warrant the entry of such decision in this matter. 


ORDER 


Respondent Earnest P. Knipp is assessed a civil penalty in the amount 
of $300.00 payable in 3 monthly payments of $100.00 each, commenc- 
ing on May 15, 1981. The penalty shall be payable to the Treasurer of 
the United States by certified check or money order forwarded to 
Patricia V. Fettman, Attorney, Marketing Division, Office of the Gen- 
eral Counsel, South Building, Room 2014, United States Department of 
Agriculture, Washington, D.C. 20250. Furthermore, respondent is dis- 
qualified for a period of 3 years commencing on May 15, 1981, from 
showing or exhibiting any horse, judging or managing any horse show, 
horse exhibition, or horse sale or auction. 

This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and shall be effective 
upon service of the decision upon respondent. 


(No. 20,603) 


In re GEORGE BLADES and LEROY FRANKS. HPA Docket No. 
173. Decided May 19, 1981. 


Civil penalty—Consent 


Where respondent George Blades consented to an order assessing him a civil penalty of 
$1,000.00 in connection with the showing of a horse exhibiting abnormal sensitivity 
to palpation. 


Aaron B. Kahn, for complainant. 
Douglas W. Greene, III, Springfield, Mo., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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SETTLEMENT AGREEMENT AND 
CONSENT DECISION AND ORDER 
AS TO GEORGE BLADES 


It is hereby stipulated and agreed, by and between the parties to this 
action, acting through their attorneys that: 

(1) This is an administrative proceeding for the collection of a civil 
penalty under the Horse Protection Act, as amended (15 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator of the Animal 
and Plant Health Inspection Service, United States Department of Agri- 
culture (USDA), charging that respondent George Blades has violated 
the Horse Protection Act, as amended. The consent order herein is en- 
tered under authority of the applicable Rules of Practice (7 CFR 1.138). 

(2) Respondent Blades admits that the Secretary of Agriculture, 
USDA has jurisdiction over this action. Respondent does not admit any 
other allegations contained in the complaint, but waives oral hearing 
and any further procedure under the applicable Rules of Practice (7 CFR 
Part 1) and consents to the issuance of the decision and order as set forth 
hereinafter, containing findings of fact, conclusions and assessing a civil 
penalty of $1,000.00 against him. The consent order is to become effec- 
tive on the day upon which it is served on respondent Blades. Complain- 
ant agrees to the entry of the consent order herein. 


FINDINGS OF FACT 


1. George Blades is an individual whose mailing address is Route #2, 
Billings, Missouri 65610, and who at all times material herein trained 
the horse “Gunsmoke’s Cannonade.” 

2. On or about September 28, 1979, at the Midwest Walking Horse 
Trainers Association Horse Show, Springfield, Missouri, George Blades 
exhibited the horse, “Gunsmoke’s Cannonade” in Class No. 16 as Entry 
Number 251. When examined by United States Department of Agricul- 
ture veterinarians shortly after being shown they found said horse to ex- 
hibit abnormal sensitivity to palpation in the pastern area of its forelegs. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a consent order, the following order is 
issued. 


ORDER 


Respondent, George Blades is assessed a civil penalty of $1,000.00, 
which shall be payable by a certified check or money order to the Treas- 
urer of the United States and forwarded to Aaron B. Kahn, Office of the 
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General Counsel, Room 2014, South Building, United States Depart- 
ment of Agriculture, Washington, D.C. 20250, within 6 months from 
the date this order becomes effective. However, no less than $500 of said 
amount shall be paid within 90 days from the date this order becomes ef- 
fective. 

This order shall become effective on the day upon which service of this 
order is made on respondent. 
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DISCIPLINARY DECISIONS 
(No. 20,604) 


In re DON NOWELL d/b/a PARK RIVER LIVESTOCK EXCHANGE. P&S 
Docket No. 5872. Decided April 9, 1981. 


Dealer—Market agency—Shippers’ proceeds—Net proceeds—Insufficient 
funds checks—Failure to pay when due—Yardage fee, charging of— 
Accounts and records—Suspension of registration—Default 


Where respondent consented to an order to cease and desist from failing to deposit into or 
maintain properly its account for shippers’ proceeds; using funds for own purposes 
other than remitting them to consignors; issuing insufficient funds checks; failing 
to pay when due to full purchase price; and charging yardage fees to sellers of live- 
stock. Respondent is ordered to maintain complete and accurate accounts and rec- 
ords. Respondent is suspended as a registrant for 30 days and thereafter until the 
deficit in its custodial accounts is eliminated, and until solvent. 


Charlene Rosen, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Dep- 
uty Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondent has wilfully vio- 
lated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 
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FINDINGS OF FACT 


1. (a) Don Nowell, hereinafter referred to as the respondent, is an in- 
dividual doing business as Park River Livestock Exchange with his prin- 
cipal place of business located at Park River, North Dakota, and whose 
business mailing address is Tulare, South Dakota 57476. 

(b) The respondent at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; 

(2) Engaged in the business of selling livestock in commerce on a 
commission basis; 

(3) Engaged in the business of conducting and operating the Park 
River Livestock Exchange stockyard, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; and 

(4) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to sell livestock in 
commerce on a commission basis. 

2. As of May 21, 1980, respondent’s current liabilities exceeded his 
current assets. As of that date, respondent had current liabilities total- 
ling $99,159.90 and current assets totalling $11,080.61, resulting in an 
excess of current liabilities over current assets of $88,079.29. 

3. Respondent, during the period from April 30, 1980, through May 
21, 1980, failed to properly maintain and use his Custodial Account for 
Shippers’ Proceeds, thereby endangering the faithful and prompt ac- 
counting therefor and payment of the portions thereof due the owners or 
consignors of livestock, in that: 

(a) As of April 30, 1980, respondent had outstanding checks drawn on 
his custodial account in the amount of $42,753.71 and had, in addition 
to such checks, an overdraft in his custodial account in the amount of 
$38.24. Respondent had, to offset such amounts, deposits in transit in 
the amount of $6,016.34, proceeds receivable in the amount of 
$2,686.50, and proceeds received but not deposited in the amount of 
$970.00, resulting in a deficiency of $33,119.11 in funds available to 
pay shippers their proceeds; 

(b) As of May 21, 1980, respondent had outstanding checks drawn on 
his custodial account in the amount of $50,125.96 and had, in addition 
to such checks, an overdraft in his custodial account in the amount of 
$23.37. Respondent had, to offset such amounts, no deposits in transit 
and no proceeds receivable, resulting in a deficiency of $50,149.33 in 
funds available to pay shippers their proceeds; and 

(c) Such deficiencies were due, in part, to the issuance of checks on the 
custodial account for purposes other than payment of lawful marketing 
charges and the remittance of the net proceeds to the shippers of live- 
stock and to the use of custodial funds to finance the respondent’s dealer 
operations. 
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4. Respondent, during the period from April 30, 1980 through May 
15, 1980, used funds received as proceeds from the sale of livestock con- 
signed to him for sale on a commission basis for purposes other than pay- 
ment of lawful marketing charges and the remittance of net proceeds to 
owners and consignors of livestock. Thereby, respondent failed to main- 
tain and use properly his custodial account for shippers’ proceeds, endan- 
gering the prompt accounting therefor and payment of the portions 
thereof due the owners and consignors of livestock, in that, respondent 
transferred funds from his custodial account into his expense and truck- 
ing bank accounts. 

5. (a) Respondent, in connection with his operations as a market 
agency in commerce, on or about the dates and in the transactions set 
forth in paragraph V (a) of the Complaint, and in divers other transac- 
tions on such dates, issued checks in purported payment of the net pro- 
ceeds resulting from the sale of livestock consigned on a commission ba- 
sis, which checks were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on deposit 
and available in the account upon which such checks were drawn to pay 
such checks when presented. 

(b) Respondent, on or about the dates and in the transactions set 
forth in paragraph V (a) of the Complaint, sold livestock on a-commis- 
sion basis and failed to transmit or deliver to the owners or consignors of 
such livestock, when due, the net proceeds received from the sale of such 
livestock; and 

(c) As of December 11, 1980, there remained unpaid by respondent 
$40,782.55 for such livestock consignments. 

6. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph VI (a) of 
the Complaint, and in divers other transactions on such dates, purchased 
livestock in commerce and in purported payment therefor issued checks 
which were returned unpaid by the bank upon which such checks were 
drawn because respondent did not have sufficient funds on deposit and 
available in the account upon which such checks were drawn to pay such 
checks when presented. 

(b) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph VI (a) of 
the Complaint, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock; and 

(c) As of December 11, 1980, there remained unpaid by respondent 
$9,714.77 for such livestock purchases. 

7. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph VII of the 
Complaint, purchased livestock in commerce and charged a yardage fee 
to the seller of such livestock. 
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8. Respondent, at all times material herein, in connection with his 
market agency operations subject to the Act and in connection with its 
business as a dealer, also subject to the Act, failed to keep accounts, rec- 
ords and memoranda which fully and correctly disclose all transactions 
involved in his business, in that respondent, during such period, failed to 
keep: (1) a general ledger of accounts showing assets, liabilities, income, 
expenses and net worth; (2) a complete and accurate consignment sales 
journal, including a custodial account check register showing all custo- 
dial disbursements; (3) a purchase and sales journal showing all livestock 
purchased and sold on a dealer basis; (4) a cash receipt and disbursement 
journal; and (5) bank reconciliations and a record of all personal and 
business loans. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C 
204). 

By reason of the facts found in Finding of Fact 3 herein, respondent 
has wilfully violated sections 307 and 312 (a) of the Act (7 U.S.C. 208, 
213 (a) ), and section 201.42 of the regulations (9 CFR 201.42). 

By reason of the facts found in Finding of Fact 4 herein, respondent 
has wilfully violated sections 307 and 312 (a) of the Act (7 U.S.C. 208, 
213 (a) ), and sections 201.40, 201.41 and 201.42 of the regulations (9 
CFR 201.40, 201.41, 201.42). 

By reason of the facts found in Finding of Fact 5 herein, respondent 
has wilfully violated sections 304, 307, and 312 (a) of the Act (7 U.S.C. 
205, 208 and 213 (a) ), and section 201.43 (a) of the regulations (9 CFR 
201.43 (a) ). 

By reason of the facts found in Finding of Fact 6 herein, respondent 
has wilfully violated sections 409 (a) and 312 (a) of the Act (7 U.S.C. 
228 (b), 213 (a) ). 

By reason of the facts found in Finding of Fact 7 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ), and 
section 201.98 of the regulations (9 CFR 201.98). 

By reason of the facts found in Finding of Fact 8 herein, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Failing to deposit in his Custodial Account for Shippers’ Proceeds. 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; 
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2. Failing to otherwise maintain his Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of the reg- 
ulations; 

3. Using funds received as proceeds from the sale of livestock sold on 
a commission basis for purposes of his own and purposes other than the 
payment of lawful marketing charges and remittance of net proceeds to 
consignors; 

4. Issuing checks in purported payment of the net proceeds resulting 
from the sale of consigned livestock sold on a commission basis without 
having and maintaining sufficient funds to pay such checks on deposit 
and available in the bank account from which such checks are to be paid; 

5. Failing to transmit or deliver to the owners or consignors of live- 
stock, when due, the net proceeds received from the sale of such live- 
stock; 

6. Issuing checks in payment for livestock without having and main- 
taining sufficient funds to pay such checks on deposit in the bank ac- 
count from which such checks are to be paid; 

7. Failing to pay, when due, the full purchase price of livestock; and 

8. Charging a yardage fee to the sellers of livestock which he pur- 
chased on a dealer basis. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a mar- 
ket agency and dealer under the Act; including (1) a general ledger of ac- 
counts showing assets, liabilities, income, expenses, and net worth; (2) a 
complete and accurate consignment sales journal including a custodial 
account register showing all custodial disbursements; (3) a purchase and 
sales journal showing all livestock purchased and sold on a dealer basis; 
(4) a cash receipt and disbursement journal; and (5) bank reconciliations 
and a record of all personal and business loans. 

Respondent is suspended as a registrant under the Act for a period of 
30 days and thereafter until he is no longer insolvent and the deficit in 
his custodial account has been eliminated. When the respondent demon- 
strates that he is no longer insolvent and the deficit in his custodial ac- 
count has been eliminated, a supplemental order will be issued terminat- 
ing the suspension, after the expiration of the 30 day suspension period. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and Order became final on May 18, 1981.—Ed.] 
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(No. 20,605) 


In re KING MEAT PACKING COMPANY, INC. and WILLIAM D. HUGHES, 
RAYMOND ROSENTHAL, GEORGE JOHNS, CARMINE FAELLO, GABRIEL 
KAHN, and ROBERT MORAN. P & S Docket No. 5576; and In re 
UNION PACKING COMPANY, and ROBERT MILLER, ROBERT MORAN, 
and ARTHUR TUVERSON. P&S Docket No. 5579. Decided May 1, 
1981. 


Commercial bribery, evidence not supporting charges—Dismissal 


Where the evidence did not support the charges that respondents engaged in commercial 
bribery, the complaint is dismissed. 


Victor W. Palmer, Administrative Law Judge. 
Jory M. Hochberg, for complainant. 
Richard J. Stall, Jr., Los Angeles, Calif., for respondents King Meat, Hughes, Rosen- 
thal, Johns, Faello, Kahn and Moran. 
Alvin F. Howard, Los Angeles, Calif., for respondents Union Packing, Miller, Moran 
and Tuverson. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a consolidated disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), in which the complaints allege that the respondents, two meat 
packers and their officers, engaged in commercial bribery in violation of 
the Act. 

The principal charge, common to both cases, is that each meat packer, 
under the direction of its officers, entered into a conspiracy with a meat 
broker to bribe a chain store’s meat buyer to give the packers unfair and 
undue preference in purchasing meat. 

Following a nine-day hearing in which 25 witnesses testified, Ad- 
ministrative Law Judge Victor W. Palmer filed initial decisions on De- 
cember 22, 1980, in which he found that the evidence did not support 
the charge referred to above. However, he found that the evidence did 
support unrelated allegations against King Meat Packing Company and 
its officers. 

The complainant and the respondents in the King Meat case appealed 
to the Judicial Officer, to whom final administrative authority to decide 
the Department’s cases subject to 5 U.S.C. §§ 556 and 557 has been 
delegated (7 C.F.R. § 2.35). The final brief on appeal was filed March 
24, 1981, and the case was referred to the Judicial Officer by the Hear- 
ing Clerk on March 25, 1981. 
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After a careful review of the entire record in this case, I find no basis 
for reversing Judge Palmer’s decision as to the allegations involving the 
chain store buyer. Judge Palmer saw and heard the witnesses testify, 
and he was in the best position for determining their credibility. In re 
Whaley, 35 Agric. Dec. 1519, 1521 (1976). A detailed review of the evi- 
dence would serve no useful purpose. 

With respect to the unrelated allegations in the King Meat case, I am 
dismissing the complaint for the reasons set forth below. 

These allegations charge that the King Meat respondents paid illegal 
“brokerage commissions” to Mike Kneubuhl when he was purchasing 
meat for B. F. Kneubuhl, Inc., which is a packer operating in American 
Samoa. Mike Kneubuhl was Executive Vice-President of B. F. Kneubuhl, 
Inc., and President of that firm’s wholly owned subsidiary, Pacifica 
Foods, which also operates in American Samoa, and which was the 
actual user of the meat purchased from King. 

It would have been an unfair practice in violation of § 202 (a) of the 
Act (7 U.S.C. § 192 (a)) for respondents to have paid the “brokerage 
commissions” to Mike Kneubuhl if respondents knew, or should have 
known, that he was responsible for the direction, management and con- 
trol of the operations of B. F. Kneubuhl, Inc. 

Respondents contend, however, that Mike Kneubuhl contacted a 
broker, Harry Shapiro, who in turn contacted King, and that respond- 
ents knew nothing of his management responsibilities over B. F. 
Kneubuhl, Inc. Respondents contend that they had no reason to question 
the payment of brokerage commissions to Mike Kneubuhl, whom they 
thought was merely a broker in the transactions. 

Complainant relies heavily on Mike Kneubuhl’s admission to an inves- 
tigator that he “provided absolutely no selling service to King Meat Co.” 
(Resp. King Ex. 3), but this is of no consequence since it is customary for 
the seller to pay all brokerage fees even where the broker is acting for 
the buyer (Tr. 1081-82, 1335). 

Complainant also relies on the fact that King paid two brokerage com- 
missions on the transactions, one to Harry Shapiro and one to Mike 
Kneubuhl. Although the record contains general testimony that two bro- 
kerage commissions are unusual (Tr. 1131-33), the record contains spe- 
cific testimony that two commissions on an export transaction are not 
unusual (Tr. 1335-37, 1354-56, 1416). 

Complainant further relies on Harry Shapiro’s testimony that he and 
respondent Rosenthal knew Mike Kneubuhl “as a purchasing agent 
buyer for B. F. Kneubuhl” (Tr. 1037), but in view of Mr. Shapiro’s pre- 
ceding testimony that he never told Mr. Rosenthal that Mike Kneubuhl 
was an employee or owner of B. F. Kneubuhl, Inc. (Tr. 1029, 1036-37), 
Mr. Shapiro’s testimony at Tr. 1037 relied on by complainant is con- 
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sistent with respondents’ contention that they thought Mike Kneubuhl 
was merely a broker in the transaction. Mr. Shapiro’s use of the term 
“purchasing agent buyer” was immediately preceded by his testimony 
that he was selling to B. F. Kneubuhl through Mike Kneubuhl (Tr. 
1037), which is consistent with the view that Mike Kneubuhl was merely 
a broker. 

Weare left, then, with the mere fact that Mike Kneubuhl has the same 
last name as B. F. Kneubuhl, Inc. In some circumstances, such an iden- 
tity of names might be sufficient to impose a duty on the seller to inquire 
as to whether the buying “broker” is an officer or employee of the buyer. 
But in view of the cumulative effect of a number of circumstances, it is 
not appropriate to hold that respondents had a duty to inquire as to 
whether Mike Kneubuhl was an employee or officer of B. F. Kneubuhl, 
Inc. 

First, Mike Kneubuhl was doing business in the Los Angeles area, and 
the buyer was on a small South Pacific island 5,000 miles away. The 
great distance separating the parties is a circumstance adverse to com- 
plainant’s position. 

Second, there were only a few isolated transactions alleged in the com- 
plaint over a period of 13 months. This, too, would make a seller less 
likely to inquire as to the status of the broker. 

Third, there is no litigated case under the Act directly in point as to 
important issues that would be involved on judicial review of a decision 
against respondents. This case would involve not only the issue as to 
whether identity of names between the buyer and broker is sufficient to 
put the seller on notice that the broker might be an employee or manager 
of the buyer, but also the issue as to whether the payments to Mike 
Kneubuhl were unlawful notwithstanding the fact that the other per- 
sons involved in B. F. Kneubuhl, Inc., knew of and acquiesced in the 
commissions. That acquiescence would not be a defense, in my view, but 
there is no litigated case under the Act on this point,’ and this would be 


1. Wilmington Provision Co. v. Wallace, 72 F.2d 989, 990-91 (3rd Cir. 1934), relied on 
by respondents, is not in point. In that case, the government contended that a brokerage 
fee was used as a vehicle for giving a price advantage to the buyer since the broker, who re- 
ceived commissions with the approval of the buyer, actually worked for the buyer and 
turned part of his brokerage fees over to the buyer. There was no contention in that case 
that the brokerage fee was a form of commercial bribery. In a policy statement relating toa 
somewhat analogous practice (where a packer gives gifts to a meat buyer or its employees 
based on the amount of meat purchased from the packer), the industry has been placed on 
notice that consideration will be given to the issuance of a complaint charging the packer 
with violation of § 202 of the Act even though the buyer knows of, and approves of, the 
gifts.9C.F.R.§ 203.3. 
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an important issue that could be decided in a case that is not as strong, 
factually, as desirable.” 

Fourth, the alleged violations occurred in 1974 and 1975. Although 
there is no statute of limitations, and laches does not apply to the Fed- 
eral Government acting in its sovereign capacity,’ this is a circumstance 
to be considered in view of the fact that this case could (if decided 
against respondents) become a test case as to important issues not pre- 
viously decided in a litigated case. 

For the foregoing reasons, I am dismissing the complaints in these 
cases. 


ORDER 


The complaints in these proceedings are dismissed. 


(No. 20,606) 


In re NORTHERN BONELESS MEAT CORPORATION. P & S Docket No. 
5603. Decided May 7, 1981. 


Packer—Failure to pay—Preferential payments—Consent 


Where respondent consented to an order to cease and desist from failing to pay, and failing 
to pay when due, the full purchase price of meat. Also, respondent shall not make 
undue or unreasonable preferential payments to suppliers respondent purchases 
meat from. 


Eric Paul, for complainant. 
Sol Feder, New York, N.Y., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint and notice of hearing filed by the Deputy Administrator, Packers 
and Stockyards, AMS, United States Department of Agriculture, alleg- 


2. The 9th Circuit, which would decide an appeal in this case, recently decided adversely 
to the Department in an important test case under the Packers and Stockyards Act in a 
factual setting which was not as strong as desirable for a test case. Central Coast Meats v. 
U.S.D.A., 541 F.2d 1325 (9th Cir. 1976) (2-1 decision). 

3. In re M. & H. Produce Co., 34 Agric. Dec. 700, 760-61 (1975), affd mem., 549 F.2d 
830 (D. C. Cir.), cert. denied, 434 U.S. 920 (1977). Contra, United States v. Lazy FC Ranch, 
481 F.2d 985, 989 (9th Cir. 1973). 
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ing that the respondent violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). This decision is entered pursuant to 
the consent decision provision of the Rules of Practice applicable to this 
proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and notice of hearing and specifically admits that the Sec- 
retary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. That nothing in this decision 
shall be deemed an admission by respondent or its officers or employees 
of any wrong doing including, but not limited to the payments preferen- 
tially, any debts of the corporation as defined by the Bankruptcy Act. 

The complaint agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Northern Boneless Meat Corporation is a corporation whose princi- 
pal place of business is located at, and whose mailing address is, 1400 
East Bay Avenue, Bronx, New York 10474. 

2. Respondent, at all times material herein, was engaged in the busi- 
ness of: (a) manufacturing or preparing meats or meat food products for 
sale or shipment in commerce; and (b) marketing meats, meat food prod- 
ucts or livestock products in an unmanufactured form, acting as a whole- 
sale distributor in commerce. 

3. Respondent is, and at all times material herein was, a packer 
within the meaning of and subject to the provisions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Northern Boneless Meat Corporation, its officers, direc- 
tors, agents and employees, directly or through any corporate or other 
device, in connection with its operations as a packer, shall cease and de- 
sist from: 

1. Failing to pay for meat or meat food products purchased in com- 
merce; 

2. Failing to pay, when due, the full purchase price of meat or meat 
food products purchased in commerce; and 

3. Making unduly or unreasonably preferential payments to any sup- 
plier from whom it purchases meat or meat food products in commerce. 
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The provisions of this Order shall become effective on the first day af- 
ter service of this Order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 20,607) 


In re BRADLEY LIVESTOCK AUCTION, INC. and DALE EMBERTON, d/b/a 
NISHNA VALLEY FARMS. P & S Docket No. 5763. Decided May 
14, 1981. 


Dealer—Market agency—Shippers’ proceeds—Consignments—Accounts of 
sale and invoices, untrue or incorrect—Suspension of 
registration—Consent 


Where respondent consented to an order to cease and desist from failing to deposit into or 
maintain properly its account for shippers’ proceeds; permitting the purchase of 
consigned livestock for its own account; and issuing untrue or incorrect accounts of 
sale or invoices. Respondent is ordered to maintain accounts and records which fully 
disclose all transactions. Respondent is suspended as a registrant for 14 days and 
thereafter until the deficit in its custodial account is eliminated. 


Thomas M. Walsh, for complainant. 
William B. Deas, Kansas City, Mo., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION WITH RESPECT TO 
BRADLEY LIVESTOCK AUCTION, INC. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138). 

Respondent Bradley Livestock Auction, Inc. admits the jurisdictional 
allegations in paragraph IA of the Complaint and specifically admits 
that the Secretary has jurisdiction in this matter, neither admits nor de- 
nies the remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Bradley Livestock Auction, Inc., hereinafter referred to as respond- 
ent Bradley, is a corporation with its principal place of business located 
at Red Oak, Iowa. Respondent Bradley’s mailing address is Rural Route 
#2, Red Oak, Iowa 51566. 

2. Respondent Bradley is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Bradley 
Livestock Auction, Inc. stockyard, a stockyard posted under and subject 
to the provisions of the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commission ba- 
sis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market agency 
and as a dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


Respondent Bradley having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Bradley, its officers, directors, agents and employees, di- 
rectly or indirectly through any corporate or other device, shall cease 
and desist from: 

1. Failing to deposit in its Custodial Account for Shippers’ Proceeds, 
within the times prescribed by section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ), (a) amounts equal to the proceeds due consignors for 
livestock purchased (i) by respondent for its own account or for market 
support, (ii) by respondent’s owners, officers or employees, and (iii) by 
any buyer to whom respondent has extended credit; and (b) amounts 
equal to the outstanding proceeds receivable due from the sale of con- 
signed livestock; 

2. Failing to otherwise maintain its Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); 

3. Permitting its owners, officers, agents or employees to purchase 
livestock from consignments for resale for their own speculative ac- 
counts, or to share, directly or indirectly, in profits realized from the re- 
sale of livestock purchased from consignments; 

4. Permitting its auctioneers, weighmasters, ringmen, or any of its 
employees engaged in the actual conduct of respondent’s auction sales, 
to purchase livestock for any purpose for their own accounts; 

5. Employing or permitting any person engaged in buying livestock at 
its stockyard as a dealer or market agency, or any employee of such per- 
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son, to perform any service or duty in connection with the furnishing of 
stockyard services by respondent; 

6. Preparing or issuing accounts of sale or buyer invoices which fail to 
show the full, true and correct name of the purchasers of consigned live- 
stock; 

7. Preparing or issuing to consignors, in connection with purchases of 
their livestock by any of respondent’s employees who are not engaged in 
the actual conduct of auction sales, accounts of sale which fail to disclose 
completely and accurately the buyer’s relationship to the respondent. 

Respondent Bradley shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions involved 
in its business, including: (1) accounts of sale which are prepared in 
strict conformity with the requirements of section 201.43 of the regula- 
tions (9 CFR 201.43); and (2) buyer invoices which show the full, true 
and correct names of the purchasers of consigned livestock. 

Respondent Bradley is suspended as a registrant under the Act for a 
period of fourteen (14) days, and thereafter until it demonstrates that 
the deficit in its Custodial Account for Shippers’ Proceeds has been elim- 
inated. When respondent Bradley demonstrates that the deficit in its 
Custodial Account for Shippers’ Proceeds has been eliminated, a supple- 
mental order will be issued in this proceeding terminating the suspen- 
sion, after the expiration of the fourteen day period. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent: Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 

Copies of this decision shall be served upon the parties. 
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(No. 20,608) 


In re WILLIAM R. MCMICHAEL. P&S Docket No.5771. Decided May 
14, 1981. 


Dealer—Failure to pay when due—Failure to honor checks— 
Insolvency—Suspended as a registrant—Consent 


Where respondent consented to an order to cease and desist from failing to pay when due 
the full purchase price, and failing to honor checks issued in purported payment of 
livestock. Respondent is suspended as a registrant for 21 days and thereafter until 
solvent. 


Lydia Lyzarribar, for complainant. 
William H. Tucker, Tuscaloosa, Ala., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the financial condition of the respondent does not 
meet the requirements of the Act and that the respondent wilfully vio- 
lated the Act. This decision is entered pursuant to the consent decision 
provisions of the rules of practice applicable to this proceeding (7 CFR 
1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. William R. McMichael, hereinafter referred to as the respondent, is 
an individual whose address is Box 335, Route #3, Northport, Alabama 
35476. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, his agents and employees, successors and assigns, indi- 
vidually or through any corporate or other device, in connection with his 
activities subject to the Act, shall not: 

1. Fail to pay, when due, the full purchase price of livestock pur- 
chased; 

2. Fail to honor checks issued in purported payment of livestock pur- 
chased. 

Respondent is suspended as a registrant under the Act for a period of 
21 days and thereafter until such time as he shall demonstrate that he is 
no longer insolvent. When respondent demonstrates that he is no longer 
insolvent, a supplemental order will be issued in this proceeding 
terminating this suspension, after the expiration of the 21 day period. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. Copies of this decision shall 
be served upon the parties. 


(No. 20,609) 


In re EDWARD E. RELLICK, BELKNAP LIVESTOCK MARKET, INC., 
INDIANA LIVESTOCK AUCTION, INC., ROBERT B. STAINBROOK, 
PATRICIA E. LOOMIS, AND WILLIAM G. DOYLE. P & S Docket No. 
5660. Decided May 21, 1981. 


Market agency—False or deceptive pretense—Misrepresentation—Invoices 
and scale tickets, false or incorrect—Accounts and records—Suspension of 
registration—Consent 


Where respondent Edward E. Rellick consented to an order to cease and desist from 
engaging in business or cooperating in any agreement in the course of business for 
the purpose of obtaining money from purchasers by false or deceptive pretenses; 
misrepresenting the method by which livestock was purchased or sold; issuing 
untrue or incorrect accountings and invoices; and collecting on the basis of false or 
incorrect accountings or invoices. Respondent is ordered to keep complete and 
accurate records. Respondent is suspended as a registrant for eight months. 


Thomas Walsh, for complainant. 
Donald M. Miller, Indiana, Pa., for respondent Edward E. Rellick. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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DECISION AS TO 
EDWARD E. RELLICK 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that respondent Edward E. Rellick 
willfully violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 

Respondent Edward E. Rellick, admits the jurisdictional allegations in 
paragraph I (A) of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Edward E. Rellick, hereinafter referred to as respondent Rellick, is 
an individual with his principal place of business located in Indiana, 


Pennsylvania. His mailing address is 300 North Ninth Street, Indiana, 
Pennsylvania 15701. 
2. Respondent Rellick is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on a 
commission basis, and buying and selling livestock in commerce for his 
own account; and 

(b) Registered with the Secretary of Agriculture as a market agency 
to buy livestock in commerce on a commission basis. 


CONCLUSIONS 


Respondent Rellick having admitted the jurisdictional facts and the 
parties having agreed to-the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Rellick, his agents and employees, directly or indirectly 
through any corporate or other device, shall cease and desist from: 

(1) Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses, or which operates or would operate as a fraud or deceit 
upon any person in connection with the purchase or sale of livestock; 
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(2) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person for the 
purpose of aiding or assisting such person to obtain money from the pur- 
chasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock; 

(3) Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the method or 
procedure by which such livestock was purchased or sold; 

(4) Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the origin, or 
place of purchase or sale, of such livestock; 

(5) Making or causing to be made false, incorrect, or inaccurate en- 
tries in accounts of sale, buyer invoices, scale tickets, or any other docu- 
ments evidencing or prepared in connection with the purchase or sale of 
livestock; 

(6) Issuing or causing to be issued accounts of sale, buyer invoices, 
scale tickets or any other documents evidencing or prepared in connec- 
tion with the purchase or sale of livestock, which fail to show the true 
and correct price and weight of such livestock, and all other facts neces- 
sary to show clearly and completely the true nature of each transaction; 
and 

(7) Collecting or aiding and assisting any person to collect from the 
purchasers of livestock on the basis of false, incorrect, or inaccurate in- 
voices or accountings. 

Respondent Rellick shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of all 
transactions involved in his business subject to the Packers and Stock- 
yards Act, including accountings and invoices which show: (1) the true 
and correct prices of livestock; (2) the true and correct weights of live- 
stock; (3) the origin or place of purchase of livestock. 

Respondent Rellick is suspended as a registrant under the Act for a pe- 
riod of eight (8) months. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent: Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 

Copies of this decision shall be served upon the parties. 
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(No. 20,610) 


In re EDWARD E. RELLICK, BELKNAP LIVESTOCK MARKET, INC., 
INDIANA LIVESTOCK AUCTION, INC. ROBERT B. STAINBROOK, 
PATRICIA E. LOOMIS, and WILLIAM G. DOYLE. P&S Docket No. 
5660. Decided May 22, 1981. 


Market agency—False or deceptive pretense—Misrepresentation—Invoices 
and scale tickets, false or incorrect—Accounts and records—Suspension of 
registration—Consent 


Where respondents Stainbrook, Loomis and Doyle consented to an crder to cease and desist 
from engaging in business or cooperating in any agreement in the course of business 
for the purpose of obtaining money from purchasers by false or deceptive pretenses; 
misrepresenting the method used to purchase or sell livestock; issuing untrue or in- 
correct invoices and accountings; and collecting on the basis of untrue or incorrect 
invoices and accountings. Respondents shall keep complete and accurate accounts 
and records. Respondents are suspended as registrants for a period of 21 days. 


Thomas Walsh and Peter Train, for complainant. 
George F. Meehaney, Sharon, Pa., for respondents Stainbrook, Loomis and Doyle. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AS TO ROBERT B. STAINBROOK, 
PATRICIA E. LOOMIS AND WILLIAM G. DOYLE 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that respondents Robert B. Stain- 
brook, Patricia E. Loomis and William G. Doyle willfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable to this proceeding (7 CFR 1.138). 

Respondents Robert B. Stainbrook, Patricia E. Loomis and William G. 
Doyle admit the jurisdictional allegations in paragraph I (D) of the Com- 
plaint and specifically admit that the Secretary has jurisdiction in this 
matter, neither admit nor deny the remaining allegations, waive oral 
hearing and further procedure, and consent and agree, for the purpose of 
settling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Robert B. Stainbrook, Patricia E. Loomis and William G. Doyle, 
hereinafter referred to as respondents Stainbrook, Loomis and Doyle, 
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are partners doing business as Mercer Livestock Auction (hereinafter re- 
ferred to as Mercer), with their principal place of business located at 
Mercer, Pennsylvania. The mailing address for the business is R.D. #4, 
P.O. Box 145, Mercer, Pennsylvania 15137. 

2. Respondents Stainbrook, Loomis and Doyle are, and at all times 
material herein were: 

(a) Engaged in the business of operating the Mercer Livestock Auc- 
tion stockyard, a stockyard posted under and subject to the provisions of 
the Packers and Stockyards Act; 

(b) Engaged in the business of selling livestock on a commission ba- 
sis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce. 

3. At all times material to this complaint, George Wallace was em- 
ployed by respondents Stainbrook, Loomis and Doyle as manager of Mer- 
cer Livestock Auction. 


CONCLUSIONS 


Respondents Stainbrook, Loomis and Doyle having admitted the juris- 
dictional facts and the parties having agreed to the entry of this deci- 
sion, such decision will be entered. 


ORDER 


Respondents Stainbrook, Loomis and Doyle, their agents and em- 
ployees, directly or indirectly through any corporate or other device, 
shall cease and desist from: 

1. Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses, or which operates or would operate as a fraud or deceit 
upon any person in connection with the purchase or sale of livestock; 

2. Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person for the 
purpose of aiding or assisting such person to obtain money from the pur- 
chasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock; 

3. Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the method or 
procedure by which such livestock was purchased or sold; 

4. Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the origin, or 
place of purchase or sale, of such livestock; 
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5. Making or causing to be made false, incorrect, or inaccurate entries 
in accounts of sale, buyer invoices, scale tickets, or any other documents 
evidencing or prepared in connection with the purchase or sale of live- 
stock; 

6. Issuing or causing to be issued accounts of sale, buyer invoices, 
scale tickets or any other documents evidencing or prepared in connec- 
tion with the purchase or sale of livestock, which fail to show the true 
and correct price and weight of such livestock, and all other facts neces- 
sary to show clearly and completely the true nature of each transaction; 
and 

7. Collecting or aiding and assisting any person to collect from the 
purchasers of livestock on the basis of false, incorrect, or inaccurate in- 
voices or accountings. 

Respondents Stainbrook, Loomis and Doyle shall keep and maintain 
accounts, records and memoranda which fully and correctly disclose the 
true nature of all transactions involved in their business subject to the 
Packers and Stockyards Act, including accountings and invoices which 
show: (1) the true and correct prices of livestock; (2) the true and cor- 
rect weights or livestock; and (3) the origin or place of purchase of live- 
stock. 

Respondents Stainbrook, Loomis and Doyle are suspended as regis- 
trants under the Act for a period of twenty-one (21) days. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondents. 
Copies of this decision shall be served upon the parties. 
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(No. 20,611) 


In re EDWARD E. RELLICK, BELKNAP LIVESTOCK MARKET, INC., 
INDIANA LIVESTOCK AUCTION, INC. ROBERT B. STAINBROOK, 
PATRICIA E. LOOMIS; AND WILLIAM G. DOYLE. P&S Docket No. 
5660. Decided May 28, 1981. 


Market agency—False or deceptive pretense—Misrepresentation— Invoices 
and scale tickets, false or incorrect—Accounts and records—Suspension of 
registration—Consent 


Where respondent Belknap Livestock Market, Inc. consented to an order to cease and de- 
sist from engaging in business or cooperating in any agreement in the course of busi- 
ness for the purpose of obtaining money from purchasers by false or deceptive pre- 
tenses; misrepresenting the method by which livestock was purchased or sold; issu- 
ing untrue or incorrect accountings and invoices; and collecting on the basis of false 
or incorrect accountings or invoices. Respondent is ordered to keep complete and ac- 
curate records, and is suspended for a period of 14 days. 


Peter V. Train and Thomas M. Walsh, for complainant. 
Daniel V. Delaney, Indiana, Pa., for respondent Belknap. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AS TO 
BELKNAP LIVESTOCK MARKET, INC. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that respondent Belknap Livestock 
Market, Inc. willfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the Rules of Practice applicable to this pro- 
ceeding (7 CFR 1.138). 

Respondent Belknap Livestock Market, Inc. admits the jurisdictional 
allegations in paragraph I (B) of the Complaint and specifically admits 
that the Secretary has jurisdiction in this matter, neither admits nor de- 
nies the remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Belknap Livestock Market, Inc., hereinafter referred to as respond- 
ent Belknap, is a corporation with its principal place of business located 
in Dayton, Pennsylvania. The mailing address is R.D. #3, Dayton, Penn- 
sylvania 16222. 
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2. Respondent Belknap is, and at all times material herein was: 

(a) Engaged in the business of operating the Belknap Livestock 
Market stockyard, a stockyard posted under and subject to the pro- 
visions of the Packers and Stockyards Act; 

(b) Engaged in the business of selling livestock on a commission ba- 
sis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce. 


CONCLUSIONS 


Respondent Belknap having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Belknap, its agents and employees, directly or indirectly 
through any corporate or other device, shall cease and desist from: 

(1) Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses, or which operates or would operate as a fraud or deceit 
upon any person in connection with the purchase or sale of livestock; 


(2) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person for the 
purpose of aiding or assisting such person to obtain money from the pur- 
chasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock; 

(3) Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the method or 
procedure by which such livestock was purchased or sold; 

(4) Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the origin, or 
place of purchase or sale, of such livestock; 

(5) Making or causing to be made false, incorrect, or inaccurate en- 
tries in accounts of sale, buyer invoices, scale tickets, or any other docu- 
ments evidencing or prepared in connection with the purchase or sale of 
livestock; 

(6) Issuing or causing to be issued accounts of sale, buyer invoices, 
scale tickets or any other documents evidencing or prepared in connec- 
tion with the purchase or sale of livestock, which fail to show the true 
and correct price and weight of such livestock, and all other facts neces- 
sary to show clearly and completely the true nature of each transaction; 
and 
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(7) Collecting or aiding and assisting any person to collect from the 
purchasers of livestock on the basis of false, incorrect, or inaccurate in- 
voices or accountings. 

Respondent Belknap Livestock Market, Inc. shall keep and maintain 
accounts, records and memoranda which fully and correctly disclose the 
true nature of all transactions involved in its business subject to the 
Packers and Stockyards Act, including accountings and invoices which 
show: (1) the true and correct prices of livestock; (2) the true and cor- 
rect weights of livestock; (3) the origin or place of purchase of livestock. 

Respondent Belknap is suspended as a registrant under the Act for a 
period of fourteen (14) days. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


« 


MISCELLANEOUS ORDERS ISSUED BY 
ADMINISTRATIVE LAW JUDGES 


SUPPLEMENTAL ORDERS 
(No. 20,612) 


In re NEFF BROWER LIVESTOCK, INC. P & S Docket No. 5861. Order 
issued May 1, 1981. Suspension of March 12, 1981 order, modified 
so that the suspension imposed shall not be construed to prohibit re- 
spondent from buying for the account of National Feeder Service 
Corporation, a registrant fully bonded under the Act. 


(No. 20,613) 


In re CALVIN HENIFIN, d/b/a HENIFIN LIVESTOCK. P & S Docket No. 
5776. Order issued May 6, 1981. In compliance with bonding re- 
quirements—Suspension terminated. 
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REPARATION DECISIONS 
(No. 20,614) 


JOHN N. FUGATE II v. DEWEY VANCE. P & S Docket No. 5712. De- 
cided May 5, 1981. 


Livestock, failure to meet specifications—Resale, prompt—Dealer, failure 
to reimburse agent in full—Jurisdiction, established—Reparation awarded 


Where respondent dealer and complainant agent discussed certain livestock whereupon, re- 
spondent ordered complainant to buy such livestock. Respondent failed to specify 
the cattle should meet specifications. Although the livestock did not meet specifica- 
tions they were resold promptly. Respondent’s failure reimburse complainant for 
the livestock is a violation of the Act for which reparation should be awarded. 


Saul Schultz, Presiding Officer. 
Lee Dan Stone, III, Tazewell, Tenn., for complainant. 
William B. Deas, Kansas City, Mo., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). John N. Fugate II filed a com- 
plaint against Dewey Vance on June 29, 1979, alleging in substance fail- 
ure to pay in full for livestock purchased, and claiming reparation in the 
amount of $1,637.00. Vance filed a complaint against Fugate on July 
13, 1979, based on the same transaction, alleging in substance that Fu- 
gate agreed to deliver certain livestock, and that the livestock which he 
delivered were not in conformity with the agreement, and claiming rep- 
aration in the amount of $273.96. Since both complaints involved the 
same transaction, a single proceeding was instituted upon them, with 
Fugate designated as complainant and Vance designated as respondent 
and counter-claimant. 

Copies of Fugate’s complaint and an investigation report prepared by 
the Packers and Stockyards agency of this Department and filed in this 
proceeding pursuant to the Rules of Practice were served on Vance on 
November 2, 1979. Copies of Vance’s complaint and the same investiga- 
tion report were served on Fugate on November 3, 1979. 

Vance filed an answer on November 26, 1979. Fugate filed an answer 
and a request for oral hearing on December 18, 1979. Each of those 
documents was served on the party other than the one filing it. 

An oral hearing was held on July 11, 1980, in Nashville, Tennessee, 
before Saul Schultz of the Office of the General Counsel of this Depart- 
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ment. Fugate was represented by Lee Dan Stone III, Esq. of Tazewell, 
Tennessee. Vance was represented by William B. Deas, Esq. of Kansas 
City, Missouri. Fugate, Vance, and one witness testified. Two exhibits 
were received. Thereafter, one brief was filed, on behalf of Vance. 


FINDINGS OF FACT 


1. Complainant John N. Fugate II at all times material herein was en- 
gaged in business as a dealer buying and selling livestock in commerce 
for his own account and as the agent of others, with a principal place of 
business at Tazewell, Tennessee. 

2. Respondent Dewey Vance at all times material herein was engaged 
in business as a dealer buying and selling livestock in commerce for his 
own account and as the agent of others, with his principal place of busi- 
ness at Nashville, Tennessee, and so registered with the Secretary under 
the Act. 

3. On or about June 1, 1979, Fugate and Vance discussed forty steers 
then on the property of one Collins, not a party herein, and thereafter an 
agreement was reached for delivery of those steers plus twenty others to 
a customer of Vance, Vance to pay Fugate $80/cwt. for them. 

4, On June 6, 1979, the steers were shipped to Vance’s customer, one 
B. M. Franklin, Howell, Michigan, not a party herein, and they weighed 
a total of 47,775 lbs. Fugate has received on account thereof a total of 


$36,547.87. Multiplying 47,775 by $80/cwt. produces $38,220.00; sub- 
tracting $36,547.87 leaves $1,672.13 remaining. 

5. Each complaint was filed within 90 days of accrual of the cause of 
action alleged therein. 


CONCLUSIONS 


Complainant Fugate’s affidavit (investigation report exhibit L) states 
that, sometime before the events in dispute herein, one Collins, not a 
party herein, phoned Fugate’s father and described certain cattle, and 
that Fugate’s father then mentioned them to respondent Vance in an- 
other phone call. This was corroborated in part by testimony of Vance 
(TR. 40). 

Complainant Fugate testified (TR. 8 et seq.) that respondent Vance 
phoned him and asked about the Collins cattle and that he told Vance 
“that there were forty cattle that weighed around seven hundred 
pounds” plus some others. Vance told Fugate to buy the cattle. Fugate 
then looked at the cattle and negotiated a price with Collins, and phoned 
Vance again. Fugate told Vance in substance that the 40 cattle could be 
bought at $80.00/cwt. but others were not available, and 40 would not 
constitute a truck load. Fugate further testified as follows: 
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[TR. 9] He said, “Go ahead and buy the cattle.” I said, 
“What are we going to do about finishing out the load?” I 
said, “We can’t—I don’t know if we were going to find any 
cattle or not. They'll probably be heavier cattle.” He said, 
“Go ahead and put anything on there,” he said, “put any- 
thing on there you want to,” said “We got to get the cattle.” 


I said, “Well, how long do you want me to take?” He said, 
“Oh, a week, ten days to two weeks; it doesn’t make any 
difference.” Well, I told him that, “Really,” I said, “Mr. 
Vance, I don’t care about fooling with this. I really don’t 
want to fool with it.” He said, “Go ahead and Ill take care 
of it. Don’t worry.” 


About that phone call, Vance testified: 


[TR. 50-1] Well, on the cattle, he said eighty cents was the 
cheapest he could buy them and forty head weighed seven 
hundred and I finally got them sold that way provided we 
finished the load out. So he had some place spotted he 
thought he could get and something happened to them and 
then we had to buy heavier cattle, and I said, “Well, you 
can buy heavier cattle at a cheaper price, around seventy- 
five cents would be all right.” 


About the initial events of June 6, complainant Fugate testified: 


[TR. 11] Q. All right. After the cattle were purchased, just 
explain to the court what took place on the sixth concern- 
ing the weight and shipping and what have you of the cat- 
tle. 


A. Okay. The cattle came in, we weighed the cattle up and 
we had the cattle weighed at approximately eleven o'clock. 
So we tallied up our weights and I paid the people for our 
cattle and I went back to my office * * * * 


I went back and called Mr. Vance’s office and informed 
him the weights of the cattle and the money. 


Q. Allright. Who did you talk to at Mr. Vance’s office? 


A. I called and Ms. Cotton answered the phone. She told 
me, she said, “The cattle are a little bit heavy.” And I said, 
“Yeah, they are a little bit heavy.” And I got the address 
from Ms. Cotton or from Mr. Vance one, or anyway I got 
the address from one of those people at that time, where to 
ship the cattle* * * * 
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[TR. 19 et seq.] Q. Is it not true that these cattle were al- 
ready in transit to Michigan prior to your phone call to 
Vance Cattle Company, advising them of the extra 
weights? 


A. No, sir. 


Q. Is it your testimony that it is not a fact that these cattle 
were already in transit prior to the time that you placed 
that phone call? 


A. No, sir, the cattle were not in transit. 
x*weweK Kk KK 


Q. * * * And it’s your testimony on direct examination 
when you called Vance Cattle Company that you spoke 
with Ms. Cotton directly? 


A. Yes, sir. 


Q. And you cannot recollect or it’s your testimony that 
Ms. Cotton advised you to ship the cattle? 


Ms. Cotton said the cattle was a little heavy and you said 


“ ” 


yes. 


A. And she said—I was advised to go ahead and ship the 
cattle. 


Q. Ms. Cotton advised you to go ahead and ship the cattle 
and she was the one you were talking to on the phone? 


A. Yes. 


Q. You didn’t talk to Mr. Vance at any time during that 
conversation? 


A. Not that I can remember. 
Q. About what time of day was that? 


A. This was about somewhere between eleven thirty and 
twelve o'clock. 


xkekekwkk xk 


[TR. 78 et seq.] Q. Mr. Fugate, on June 6 what time did 
you call in the weights? 


A. About eleven thirty, between eleven thirty and twelve. 
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Q. At the time that you called, had these cattle been 
shipped? 


A. No, sir. 


Q. Did you advise anyone at Vance Cattle Company that 
the cattle had already been shipped? 


A. No, sir. 


Q. At the time that you called. Did you know who to ship 
the cattle to? 


A. No, sir. 


Q. And who advised you or when did you find out who to 
ship these cattle to? 


A. Howell Livestock, when I called and told the weight 
and the number of cattle, I was advised how to fill out the 
bill of lading. 


Q. Were you ever instructed not to ship those cattle? 


A. No, sir, I was not. 


About that first phone call on June 6, respondent Vance testified: 


[TR. 56 et seq.] Q. All right. Your best recollection is that 
Mr. Fugate called your office on the sixth and talked to Ms. 
Cotton? 


A. Yeah, I know he did. 

All right. You were there? 

. Yes. [This was corroborated by Ms. Cotton, TR. 70.] 

Did you talk to Mr. Fugate at that time? 

. No, I don’t think so, don’t think so.* * * 

I’m talking about the first phone call. 

. No, I didn’t talk to him the first phone call. 

Did you tell him to ship the cattle? 

No.* * * 

. You hadn’t talked to him the first time then? 

. No, I didn’t talk to him the first time. 
zxkeekeket 
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Q. Okay. Just a minute. Did you instruct Ms. Cotton in 
the first phone call to tell Mr. Fugate not to ship the cat- 
tle? 

A. I didn’t tell her nothing. She didn’t tell him nothing 
either. She just told him they were too heavy, the man 
wouldn’t take them, because she knew the kind of cattle 
she’d heard me talking, and knew the kind of cattle that I 
was selling Mr. Franklin, and when it was this much out of 
line, she told him it was too heavy. 


Q. Did she tell him not to ship the cattle? 
A. No, she didn’t tell him nothing. 
KKK RR ES 


Q. Let me ask one other question: At the time that you 
spoke to Mr. Fugate on June 6, the first time you actually 
spoke to him, did he tell you that the cattle had already 
been shipped? 


A. Yeah, been gone two hours. 
Q. Could they have still been in his custody when he first 


spoke to Ms. Cotton; is that possible? 
A. I really don’t know. 
Q. You don’t know whether they had been shipped? 


A. I didn’t go into that with her because I was busy with 
something else. 


About that first phone call on June 6, respondent Vance’s employee 
Ms. Cotton testified as follows: 


[TR. 67] A. Well, I know that Mr. Fugate called on, it was 
either June the fifth or June the sixth and said that he had 
sixty cattle weighing forty-seven thousand something, 
average weighing seven nine six, so I told Mr. Fugate, I 
said, “Our customer, that’s too heavy for him at that 
price,” eighty cent cattle at seven ninety-six. 


So I asked him if the cattle had been loaded and he said 
“yes” they’d been on the road about two hours. I said our 
man won't, couldn’t accept them at that weight and that 
price. 


About the first phone call on June 6th, the one between complainant 
Fugate and respondent Vance’s employee Ms. Cotton, the testimony of 
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Fugate and Ms. Cotton is in direct conflict and irreconcilable, Fugate 
stating that he did not know before that where the cattle were to be 
shipped, that he gave the weight figures to Ms. Cotton and she merely 
commented on the weight and told him where to send the cattle, and Ms. 
Cotton stating that Fugate previously knew where the cattle were to be 
sent, called her only after they had departed, and gave her the weight 
figures, and that she told him that the cattle were unacceptable. How- 
ever, testimony, quoted above, of Vance, who was in the room with Ms. 
Cotton during that phone call, supports Fugate’s version of what was 
said. Also, investigation report exhibit F is an invoice on respondent 
Vance’s printed form, addressed to Franklin and filled in with the 
weight figure of 47,775 pounds and the price of $80.16/cwt. Vance testi- 
fied about that invoice as follows: 


[TR. 54 et seq.] Q. What did you bill those cattle out to 
Howell Livestock for when you sent your bill to him? 


A. Fifty cents a hundred. 
. Plus cost? 
. Plus cost, yes. 
. And how much was the cost? 


I think it was—the bill was eighty sixteen, I believe. I 
think that’s about it, eighty-sixteen. That’s plus, that 
covers my fifty cents, but when Franklin turned the cattle 
down and everything, well, I just took my fifty cents out 
and he sent it to him. I didn’t get nothing out of it and lost 
about thirty-five dollars in telephone calls trying to help 
him get somebody else to take them at a different figure, 
but they were too heavy for everybody. 


Q. When did you send the bill to Howell Livestock? 


A. I don’t know whether—we made it out, but I don’t 
think we ever sent it because he turned them down. It 
wasn’t any need tosendit.* * * 


With respect to what was agreed-on between Fugate and Vance before 
June 6, and what was said in that first phone call June 6, the action of 
Vance or his employee in preparing that invoice is consistent only with 
Fugate’s version. 


About later phone calls on June 6, complainant Fugate testified: 


[TR. 20] Q. * * * About what time did you receive a 
phone call from Mr. Franklin? 
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A. I don’t know what time it was he called. I know what 
time I got a hold of him. I got a hold of him after lunch. It 
was about 1:30, one to one-thirty when I came back from 
lunch. 


Q. And what did Mr. Franklin allegedly tell you at that 
time? 


A. He told me that the cattle were too heavy. 
zkkwekwekKk& Kk * 


[TR. 79 et seq.] Q. How long was it after you called Vance 
Cattle or Mr. Vance [referring to the first phone call on 
June 6 with Ms. Cotton] that you received any further 
phone calls from anyone concerning these cattle? 


A. The next person I talked to was Mr. B. M. Franklin 
about between one and one thirty. That was the next per- 
son I talked to concerning the cattle. 


Q. Did you—what was your conversation concerning dis- 
posing of the cattle, or what was to be done with them, or 
what? 


A. Mr. Franklin told me the situation as to what the 
weights of the cattle, and I told Mr. Franklin that I had ex- 
plained the condition of the cattle to Mr. Vance and I had 
sold the cattle to him and that was his problem and Mr. 
Vance’s problem to dispose of the cattle, that they were 
not—that I had purchased them for Mr. Vance and I didn’t 
know what he and Mr. Vance’s agreement was and I 
couldn’t make a decision. 


Franklin’s affidavit (investigation report exhibit G) includes the fol- 
lowing: 


On June 6, 1979, after waiting until noon for Vance to 
contact me, I contacted Vance. Vance stated that the load 
was enroute, 60 head weighing 47,775 lbs. 


After calculating the average weight (about 796 pounds) 
I contacted Vance immediately and advised that the feeder 
steers’ average weight was too heavy. I advised that the 
feeder steers were unacceptable and would be turned 
down. I advised Vance that I would accept the load of 
feeder steers at $75.00 per cwt.* * * The trucker was un- 
able to be contacted in order to stop the shipment. Vance 
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stated that he would contact his supplier and return a call 
to me. 


zxkneekwkwk xk 


Vance contacted me and requested that I contact John 
Fugate, New Tazewell, Tennessee and explain the problem 
regarding the heavy cattle to Fugate. 


I contacted Fugate and explained that the heavy cattle 
(approximately 800 Ibs. each) were unacceptable at $80.00 
per cwt. I explained that the feeder steers would be ac- 
cepted for $75.00 per cwt. Fugate stated that he would 
contact Vance and one of them would contact me. 


Vance contacted me and requested that I make the best 
deal that I could. I contacted our customer who agreed to 
the price of $76.50 cwt. for the heavy feeder steers. 


I contacted Vance and advised that the load would be ac- 
cepted at $76.50 per cwt. Vance instructed me to send a 
check direct to Fugate* * * * 

Respondent Vance testified as follows: 

[TR. 43 et seq.] Q. When did you next [after reaching the 
agreement with Fugate for the purchase] contact Mr. Fu- 
gate? 

A. I contacted him after I found out what the cattle 
weighed and I called B. M. [Franklin] and he said, well, I 
told him what the cattle cost, what they weighed. He said, 
“They're too heavy for the man; he couldn’t take them.” 
And so I asked him if he could see if he could get him 
stopped on the road and I called him and he said they’d 
been gone two hours. 


Q. In other words— 


A. When I called him back, he said they’d been gone two 
hours. 


Q. When you contacted Mr. Fugate he advised you the cat- 
tle had been in transit— 


A. —two hours, and we tried to trace them. 


x wenenkk kk 


Q. * * * Did you at that point have any subsequent tele- 
phone conversation with Mr. Fugate? 
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A. Well, I just told him we couldn’t use the cattle and he 
just said he was holding me for the money, and I said 
“Well, B. M. was trying,” I said, “I tried to sell the cattle to 
help you out,” and I said, “You can forget about my fifty 
cents a hundred commission,” and then when he sold the 
cattle I didn’t get a penny out of it and lost thirty-five dol- 
lars and something trying to help him get them sold, and 
sold them for seventy-five cents. That’s the highest I could 
ever get my customers to use them at that weight. 


Q. Had you contacted other customers in addition to Mr. 
Franklin? 


A. After he turned them down, I did. 


Q. And you agreed to forego your commission? Is that 
what you're testifying? 

A. Oh, yeah. I just told him to forget about my commis- 
sion and do the best he could with them, and he got some- 
body to take them at six and a half, which they could sell 
for that weight cattle. 


Q. That weight cattle. 


A. Could sell for that weight cattle. But I didn’t get noth- 
ing out of them. 


Q. Did you instruct Mr. Franklin to send a check directly 
to Mr. Fugate? 


A. No, Ijust told him to forget about me and sell them if it 
was Okay with Mr. Fugate, or he could come get them if it 
wasn’t. 


Q. And you had forgone your commission check? You then 
advised Mr. Franklin to simply send the proceeds— 


A. —to work it out with him the best he could. If he wasn’t 
satisfied, let him come get them. 


MR. SCHULTZ: Can I interject? I didn’t quite under- 
stand. Are you testifying that you told Mr. Franklin to 
contact Mr. Fugate and work out—have them work out 
what they were going to do about the cattle? 


THE WITNESS: Yeah, I told him, I said, “I can’t use the 
cattle. He can come get them.” I was going to help them get 
them sold, that’s as far as I'd go with them. 
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MR.STONE: That’s what you said to Mr. Franklin? 
THE WITNESS: Yeah, Mr. Franklin. 
MR. STONE: Thank you. 


THE WITNESS: And I said, “Just forget about my com- 
mission,” and I said, “Seventy-five cents is as high as I 
could get my customers to give for that weight cattle.” And 
he said, “I've got seventy-six bid on them.” That’s a good 
bid on the cattle, and I said, “Well, throw my half a dollar 
in it, it'd be seventy-six and a half,” and that’s the way I 
understand it happened. 


This testimony of Vance’s is confusing but, when compared with Fu- 
gate’s testimony and Franklin’s affidavit, quoted above, supports the 
conclusion that Vance directed Franklin to sell the cattle and, if he di- 
rected Franklin to contact Fugate for instructions on their disposition, 
the cattle were nevertheless sold without such a contact being made. 

So far as the record shows, before June 6 Fugate and Vance discussed 
particular cattle, the Collins cattle, and on June 6 Fugate purchased 
them plus certain others as agent for Vance, and shipped them in accord 
with Vance’s instructions. Also, so far as the record shows, the cattle 
were promptly resold at Vance’s direction upon arrival in Michigan. 

In the past we have held failure to reimburse an agent in full for live- 
stock purchased on order to be an unjust practice in violation of section 
307 (a) of the Act (7 U.S.C. 208 (a) ). Sohler v. Clark, 33 A.D. 654 (1974); 
Sitting Bull v. Shol, 32 A.D. 1479 (1973); Frank Novy v. Western Iowa 
Farms Co., 33 A.D. 23 (1974). Thus, on the basis that complainant Fu- 
gate purchased as agent for respondent Vance and has received 
$1,672.13 less than full reimbursement for what he advanced plus what 
Vance agreed to pay him in the same connection, we must hold that an 
obligation of Vance to pay Fugate $1,672.13 is established prima facie 
so that Vance would have the burden of establishing justification for 
failing to do so. Gus Z. Lancaster Sk. Yds. v. Williams, Williams v. Tren- 
ton Livestock, 37 A.D. 1385, 1897-1400 (1978) (discussion of liability of 
respondent Trenton on claim of Williams). 

We cannot find such justification to have been established by this rec- 
ord. In judging the sufficiency of the evidence to carry Vance’s burden, 
we believe that certain facts are particularly significant. About the first 
of June of 1979, Vance did not give Fugate an order to buy cattle meet- 
ing specifications, as in Morris Hertz & Son v. Port City Stockyards, 26 
A.D. 37, 380 (1967) and Vance v. Goodwin, et al., 31 A.D. 51, 731 
(1972), but Vance and Fugate discussed particular cattle, the Collins cat- 
tle, and Vance’s customer received those cattle so far as the record 
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shows, as in Sitting Bull, supra. With respect to the cattle other than the 
Collins cattle, what were shipped were in accord with Vance’s instruc- 
tions so far as the record shows. Also, Vance directed their resale in 
Michigan by himself, and instructions were not sought from Fugate or 
anyone else, thus dominion and control were exercised over the cattle as 
Vance’s own property and not that of someone else. In the latter connec- 
tion, see Villines v. Moberg, 24 A.D. 64 (1965); U. B. Livestock v. Clark, 
25 A.D. 595 (1966); Morris Hertz & Son, supra; Southwest Cattle Co. v. 
Betts, 28 A.D. 426 (1969); and Grossnickle v. Morrison, Inc., 33 A.D. 
634 (1974). 

In the brief filed on behalf of respondent Vance, there is a contention 
that we are without jurisdiction in this case. The brief supplies no 
reasoning or citations in support of this proposition. However, certain 
court decisions have held it impossible for a single transaction to be 
violative of section 307 (a) of the Act (7 U.S.C. 208 (a) ): 


It shall be the duty of every stockyard owner and market 
agency to establish, observe, and enforce just, reasonable, 
and nondiscriminatory regulations and practices in respect 
to the furnishing of stockyard services, and every unjust, 
unreasonable, or discriminatory regulation or practice is 
prohibited and declared to be unlawful. 


on the basis, in substance, that a single transaction cannot be a “prac- 
tice” or course of conduct of the respondent. We have consistently inter- 
preted the Act as providing authority to order reparation based on a 
single transaction on the ground that the word “practice” in the above 
quoted prohibition refers, not to a practice of a particular respondent, 
but to a practice of the regulated industry. 

Congress, in writing the prohibitions in section 307 and certain other 
sections of the Act as prohibitions of unjust or unfair “practices,” had in 
mind the futility, in regulating a dynamic and changing industry, of 
specifying every act which should be prohibited, and intended, by those 
prohibitions and the provisions for administrative proceedings, to dele- 
gate broad discretion to the Secretary, subject to judicial review to pre- 
vent abuse, to determine from time to time what specific acts would be 
prohibited. This is clear in the following remarks in the debates on the 
Act, at 61 Cong. Rec. 1887: 


MR. ANDERSON. * * * 


It was asserted by the gentlemen who preceded me, to 
whom I have referred, that if there was to be a regulation 
of this industry it should be in direct prohibitions of law. 
We have been trying direct prohibitions of law for more 
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than 100 years. They have proven absolutely inadequate 
for the regulation of industries as large and as industrially 
powerful as these with which we are now dealing. 


Industry is progressive. The methods of industry and of 
manufacture and distribution change from day to day, and 
no positive iron-clad rule of law can be written upon the 
statute books which will keep pace with the progress of in- 
dustry. So we have not sought to write into this bill arbi- 
trary and iron-clad rules of law. We have rather chosen to 
lay down certain more or less definite rules, rules which 
are sufficiently flexible to enable the administrative 
authority to keep pace with the changes of methods in dis- 
tribution and manufacture and in industry in the country. 
Do the gentlemen who oppose this legislation object to pro- 
hibiting unfair practices and devices in commerce? Do they 
desire that the business of the country, or any of it, shall 
continue to use unfair methods or devices in commerce? Do 
they object to prohibiting discriminations against local- 
ities or against persons of this potentially and actually 
powerful industry? 


* * * Tf we are going to have any sort of supervision of 
this industry we must set up some agency which can ac- 
quire the necessary technical and practical information in 
regard to the operation of the industry and the manufac- 
ture and distribution of the products involved, so that that 
agency can deal with the offenses committed on the basis 
of the actual knowledge gained over a considerable period 
oftime.* * * 


* * * We have got to set up some sort of agency which, 
through an accumulation of experience, and after hearings 
and investigation and inquiry, can acquire the technical 
knowledge as to the operation of the industry necessary to 
enable that agency to act in a practical and sound manner. 
And so we have sought to set up in this bill an agency 
which can, through a close contact with the industry and 
from inquiry and investigation and through hearing of 
complaints, acquire the information that will enable it to 
deal with the industry upon a sound and practical basis. 


From this part of the legislative history, and also the colloquy between 
Senators Kendrick and Simmons at 61 Cong. Rec. 2615-16, it is clear 
that, in prohibiting “every unjust * * * practice,” Congress was re- 
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ferring, not to a course of conduct of a particular respondent, but to a 
course of conduct of the industry as a whole. 

This interpretation of the word “practice” is supported by Neuge- 
baurer v. Ryken, Civ. 74-4018, USDC, D. So. Dak., So. Div., 1975, 34 
A.D. 1712, a court case in which our reparation order published at 32 
A.D. 636 was enforced. Neugebauer involved a single sale of 20 heifers 
by misrepresentation. The Court, reviewing the legislative history, held, 
“It would defeat the purpose of the Act to hold that the Secretary was 
devoid of jurisdiction in the instant case merely because the defendant 
has not made misrepresentations to the plaintiff or to other purchasers 
in the past.” 

This interpretation of the word “practice” is also supported by recent 
action of Congress itself. In 1976, Congress added to the Act section 
409, 7 U.S.C., 1976 Ed., 228b, which includes the following: 


(c) Any delay or attempt to delay by a market agency, 
dealer, or packer purchasing livestock, the collection of 
funds as herein provided, or otherwise for the purpose of 
or resulting in extending the normal period of payment for 
such livestock shall be considered an “unfair practice” in 
violation of this Act. Nothing in this section shall be 
deemed to limit the meaning of the term “unfair practice” 
as used in this Act. 


This provision clearly refers to a single transaction and places it within 
the prohibitions of unjust and unfair practices, and reflects Congress’ 
understanding that the prohibition of “every unjust * * * practice” may 
apply to a single transaction. 

In Vance v. Reed, 495 F. Supp. 852, A.D. (M.D. Tenn., 
Nashville Div., 1980) an action for enforcement of our reparation order 
published at 38 A.D. 418, involving a dealer’s failure to pay in full for 
livestock purchased, defendant’s motion for summary judgment, based 
on a contention of lack of jurisdiction because a single transaction was 
involved, was denied by the Court. It held, “After the 1976 amendments 
the Secretary’s power is indisputable.” It further held: 


Facts alleged by plaintiff and upon which the Secretary 
based his decision appear to violate the plain terms of sec- 
tion [409, 7 U.S.C.] 228b. Regardless of whether defendant 
violated section 228b or whether the Secretary’s decision 
was based on 228b, by reading section 228b in pari materia 
with section [307, 7 U.S.C.] 208 the Court holds that the 
intent of Congress was to make failure to make prompt 
payment of the full contract price—or complete failure to 
make full payment of the contract price—an unfair prac- 
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tice within the meaning of sections [202 and 307, 7 U.S.C.] 
192 and 208. 


The two United States Courts of Appeals which have considered this 
question have both, notwithstanding certain obiter dicta, enforced the 
reparation orders involved in the cases before them, of which two were 
based on two transactions each, and each other was based on a single 
transaction. Hays Livestk. Com’n. Co., Inc. v. Maly Livestk. Com’n. Co., 
Inc., 498 F. 2d 925, 33 A.D. 1122 (10 Cir., 1974); Rice v. Wilcox, 630 F. 
20d 566, — “AD: (8 Cir., 1980). Our administrative decisions 
involved in those court cases were Hays Livestock v. Maly Livestock, 29 
A.D. 216, 423, 788 (1970); Rush County Sale Co. v. Maly Livestock, 29 
A.D. 386, 553, 922 (1970); Plainville Livestock v. Maly Livestock, 29 
A.D. 393, 552, 920 (1970); and Rice v. Wilcox, 34 A.D. 1651, 35 A.D. 
212 (1976). 

In Hays a dealer bought cattle in four transactions and, in payment, 
issued drafts on a market agency to which the cattle were delivered and 
consigned for resale. The market agency sold the cattle and dishonored 
the four drafts, keeping the proceeds on account of the dealer’s debt to 
it. In three reparation cases, one involving two transactions and each 
other involving a single transaction, we ordered both the dealer and the 
market agency to pay reparation to the sellers. The Court of Appeals up- 
held our orders. Its opinion refers to other cases holding a single transac- 
tion not to be within the prohibition of “every unjust * * * practice” 
and states about them, 498 F.2d at 930: 


Federal courts have been at pains to point out that the 
Packers and Stockyards Act did not make of the Secretary 
a collecting agency. More specifically, the Act was not de- 
signed to provide a remedy for every worthless check or 
dishonored draft. 


However, it also states about those cases, 498 F.2d at 931: 


In any event, to the extent that the district court cases are 
not factually distinguishable, we respectfully decline to 
follow them. 


In Rice a dealer bought cattle in two transactions but gave the seller no 
check or draft or other payment for them. The dealer then delivered the 
cattle purchased in one of the transactions to a market agency which 
sold them and kept the proceeds on account of the dealer’s debt to it, less 
a small amount refunded to the dealer. In a reparation case, we ordered 
the dealer to pay reparation to the sellers on account of both transac- 
tions, and we ordered the market agency to pay reparation to the sellers 
on account of the transaction in which he retained proceeds. The Court 
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of Appeals upheld our order, making a finding of a practice of the re- 
spondents in the case in that for some months the dealer had been buy- 
ing livestock and paying for them with checks drawn on the bank ac- 
count of the market agency. Its opinion states, 630 F.2d at 591: 


[W]e emphasize that isolated transactions do not consti- 
tute a practice. 


However, it also states, 630 F.2d at 592: 


We agree with Chief Judge Nichol that the purposes of the 
Act are not served by interpreting the term “practice” to 
require several acts of dishonoring checks. Neugebauer v. 
Ryken, supra, 34 Agric. Dec. at 1715-17. 


Guenther v. Morehead, 272 F. Supp. 721 (S.D. Iowa, C.D., 1967) is the 
leading court decision that we do not have jurisdiction to issue a repara- 
tion order based on a single transaction. We believe it was in error, as ex- 
plained herein. Also, the opinion in McClure v. E. A. Blackshere Com- 
pany, 231 F. Supp. 678 (D. Md., 1964) contains language to the same 
effect, which is obiter dicta in that the Court, on diversity jurisdiction, 
held in favor of the complainant as we did, for a greater amount than we 
did. Our administrative decisions involved in those court cases were 
Guenther v. Milan Livestock Auction, 24 A.D. 787 (1965) and McClure- 
Burnet Comm'n. Co. v. E. A. Blackshere Co., 20 A.D. 351, 475, 600 
(1961). Neither the Secretary nor the United States was a party in either 
of those cases. In each of those cases the Court cited general definitions 
of the word “practice,” found in various authorities, and concluded that a 
single transaction was not a “practice” of the respondent, without con- 
sidering whether, as discussed above, Congress in section 307 (a) in- 
tended the word “practice” to refer to a practice of the regulated indus- 
try. So far as the published opinions in those cases show, the parties did 
not present the latter question to the Courts for consideration. 

In Guenther the Court also considered the decisions in Stafford v. 
Wallace, 258 U.S. 495, 2 A.D. 449, and Denver Stock Yard v. Livestock 
Assn., 356 U.S. 282, in which the Supreme Court discussed the provi- 
sions of the Act which were intended to impair the monopolistic power 
of the “big five” packers. In neither of them did the Supreme Court hold 
the Act not to contain other provisions intended to accomplish other 
purposes, such as were referred-to in the debates, 61 Cong. Rec. at 1801, 
as follows: 


[IJn the case of the packers * * * the matters to be dealt 
with are great questions of combinations and monopolies 
and methods and practices of unfair competition, usually 
of great magnitude and country wide in their effect; 
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whereas in the case of the stockyards the evils to be dealt 
with are a multiplicity of more or less minor matters, such 


~, + 


as minor injustices against shippers and purchasers 


* &. 2 *® 


In Guenther the Court also considered DeVries v. Sig Ellingson & Co., 
100 F. Supp. 781 (D. Minn., 3d Div., 1951) and Sig Ellingson & Co. v. 
DeVries, 199 F.2d 677 (8 Cir., 1952), cert. den. 344 U.S. 934. The opin- 
ion of the Court of Appeals in DeVries of course does contain the lan- 
guage quoted in the Guenther opinion, 272 F. Supp. at 726-7. However, 
that language is obiter dicta, as will be seen from the following. DeVries 
involved a sale of cattle by a market agency as agent for a consignor who 
had obtained the cattle by use of a worthless check. The action was 
brought by the consignor’s defrauded seller against the market agency to 
recover damages for conversion. The defendant market agency con- 
tended that it was compelled by the Act to sell the cattle for the dishon- 
est consignor, and the Courts held to the contrary. The basis for this 
holding is summarized in the Court of Appeals opinion, 199 F.2d at 679, 
as follows: 


The Act was aimed at unjust discriminations incompatible 
with public utility operations, but it in no wise impairs the 
freedom of the market agencies to adopt proper measures 
to prevent and suppress frauds. 


The basis is also summarized in the District Court opinion, 100 F. Supp. 
at 786-7, as follows: 


Certainly it is not wrongful discrimination to refuse to aid 
a criminal in perpetrating a crime. 


The language of the DeVries opinion quoted in the Guenther opinion 
was not necessary to this holding with respect to the Act in DeVries, and 
is obiter dicta on that basis. 

The Guenther opinion, after quoting DeVries, refers to United States 
v. Kramel, 234 F.2d 577 (8th Cir., 1956) and Adams v. Greeson, 300 
F.2d 555 (10th Cir., 1962). Those also were actions to recover damages 
for conversion, brought against market agencies, based on sales they 
made as agents for consignors contended to have acted in fraud of the 
plaintiffs. In Kramel, the applicable state law on conversion was found, 
in two state court decisions, to exempt market agencies subject to the 
Act from actions for conversion where they had no knowledge of any de- 
fect in title of their consignors, and where they were not negligent in 
that respect. Apart from that, the Act was not involved. In Adams the 
opinion contains, 300 F.2d at 557-8, the following: 
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The Packers and Stockyards Act does not undertake to fix 
the respective rights of the parties to a transaction in 
which the owner of livestock delivers possession thereof to 
a purchaser who gives in payment therefor a worthless 
check. The Act does not have the effect of altering in part 
or superseding in whole the respective rights of the imme- 
diate parties under state law to a transaction of that kind. 


If any contention was made about the Act, on which this was a decision 
rather than obiter dicta, the Adams opinion does not show it. 

Notwithstanding the language of the DeVries opinion quoted in the 
Guenther opinion, which as explained above is obiter dicta, and the 
above-quoted language of the Adams opinion, the Act does provide for 
reparation orders at sections 308 and 309, 7 U.S.C. 209, 210, as can be 
verified by a brief reading of those two sections. It also makes the repa- 
ration provisions “in addition to” remedies “existing at common law or 
by statute.” About the conclusion that the Secretary does not have juris- 
diction to issue a reparation order based on a single transaction, it does 
not follow from DeVries, Kramel or Adams since, so far as the published 
opinions show, none of those cases involved either the reparation provi- 
sions or the issue whether a single transaction can be within the term 
“practice” under the Act. 


In the Guenther opinion the following also appears, 272 F. Supp. at 
127: 


It would seem that there is no jurisdictional basis for the 
adjudication of the Department under this Section [section 
312 of the Act, 7 U.S.C. 213] as there must be a cease and 
desist order and a violation thereof before a complaint for 
damages may be pursued. United States v. Brown, 4 F.2d 
270, 271 (D. Okl.) 


Brown was a criminal prosecution under the conspiracy statute for a vio- 
lation of section 312, without a previous cease and desist order against 
the defendant. The Court sustained a demurrer to the indictment be- 
cause of the lack of a cease and desist order. However, the section of the 
Act involved in Brown, section 312, is not one of the reparation provi- 
sions, and Brown did not involve the reparation provisions and does not 
support the conclusion about those provisions for which it was cited in 
Guenther. Further, the reparation provisions, sections 308 and 309, 7 
U.S.C. 209, 210, simply do not provide what the above-quoted language 
in Guenther says, as can be verified by briefly reading them. 

In Guenther the Court cited United States v. Donahue Bros., 59 F.2d 
1019 (8th Cir., 1932), Swift & Co. v. United States, 317 F.2d 53, 22 A.D. 
444 (7th Cir., 1963), and Bowman v. United States Department of Agri- 
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culture, 363 F.2d 81, 25 A.D. 958 (5th Cir., 1966), as being “grounded 
upon that distinction,” referring to the distinction between a single 
transaction and a course of conduct. Donahue and Bowman did not in- 
volve either the reparation provisions of the Act or the issue whether a 
single transaction can be within the term “practice” under the Act, as 
can be verified by reading the published opinions therein. The only part 
of the Swift opinion which refers to that issue is the following: 


Swift contends its “single sale lasting only three days on a 
single item” was not a violation under a reasonable inter- 
pretation of the Act. In support of its contention it cites 
Muller & Co. v. Federal Trade Commission, 142 F.2d 511, 
519 (6th Cir. 1944). There an entire course of conduct was 
at issue and what the court said about specific acts has no 
relevancy here. In this case we are dealing with an act of 
Congress making it a violation to “(a) * * * use any un- 
fair, unjustly discriminatory, or deceptive * * * device; 
(b) Make or give * * * any undue or unreasonable prefer- 
ence or advantage to any particular person * * * in any 
respect whatsoever.” (Emphasis added.) We think the 
broad language “any” and “in any respect whatsoever” 
covers the single sale of 117,000 pounds of “picnics” to 


Kroger during the period April 23 to May 3. Wilson & Co. 
v. Benson, 286 F.2d 891 (7th Cir. 1961). The fact that the 
independents here are small businessmen, Klor’s v. Broad- 
way-Hale Stores, Inc. 359 U.S. 207, 213 (1959), has no 
bearing on the antitrust principle which inspires the act in 
question. (Footnote reference omitted) 


This does not support the conclusion that a single transaction cannot be 
within the term “practice” under the Act. Moreover, it lends some sup- 
port to our position that a single transaction can be within that term. 

The Guenther opinion also discusses Capitol Packing Company v. 
United States, 350 F.2d 67, 24 A.D. 1421 (10th Cir., 1965). That case 
did not involve either the reparation provisions of the Act or the issue 
whether a single transaction can be within the term “practice” under the 
Act, as can be verified by reading the published opinion therein. 

The authorities cited in Guenther do not support its conclusions about 
our jurisdiction in reparation cases. 

As explained above, notwithstanding the obiter dicta in McClure, the 
decision in Guenther, and other decisions following them, we have juris- 
diction under the Act to issue a reparation order based on a single trans- 
action. However, in the case before us there are facts of the sort which in 
Rice were held to confer jurisdiction notwithstanding the “single trans- 
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action” issue. In Rice the Court of Appeals found that there was a course 
of conduct of the respondents in that case in that, for some months prior 
to the transactions in dispute, the respondent dealer had been buying 
livestock and paying for them with checks drawn on the bank account of 
the respondent market agency. In this case it is undisputed that over 
several years the parties to this case had had other transactions prior to 
the one involved in this case, that in all such transactions complainant 
Fugate would describe, by phone to respondent Vance, cattle which 
others had available for sale, Vance would tell Fugate what price he 
would pay, and Fugate would negotiate with the seller. On an agreed 
date, Vance would arrange for trucks, and Fugate would receive the 
cattle from the sellers and weigh them and tell Vance the weight figures. 
Vance would tell Fugate where to send the cattle, Fugate would load 
them and send them with his invoice addressed to Vance’s customer 
showing only description of the cattle and weight but not price. Fugate 
would pay the sellers and Vance would reimburse him. Thus, there was 
an unjust course of conduct of respondent Vance in this case if there was 
such a course of conduct of the respondents in Rice. 

As previously stated, respondent Vance was a dealer as defined in the 
Act, and his action in dispute herein has been found in violation of the 
prohibition quoted above, in section 307 of the Act (7 U.S.C. 208). Of the 
provisions enumerated in section 309 (a) of the Act (7 U.S.C. 210 (a) ), 
which provides for reparation orders against dealers for violation of 
those provisions, that is the only one which can be violated by a dealer. 
In Rice, supra, our reparation order against the respondent dealer in 
that case, Wilcox, was enforced by the Court of Appeals, as discussed ex- 
tensively in the published opinion therein. 

This decision and order is the same as a decision and order issued by 
the Secretary of Agriculture, being issued pursuant to delegated author- 
ity, 7 CFR §2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 
1953 (5 U.S.C., 1976 Ed., appendix p. 764). It constitutes “an order for 
the payment of money” within the meaning of section 309 (f) of the Act 
(7 U.S.C. 210 (f) ). 

Under that section if respondent Dewey Vance does not comply with 
this order within the time limit in this order, complainant John N. 
Fugate II may within one year of the date of this order file in the district 
court of the United States for the district in which he resides or in which 
is located the principal place of business of respondent Vance, or in any 
state court having general jurisdiction of the parties, a petition setting 
forth briefly the causes for which he claims damages and this order in 
the premises. That section further provides that such suit in the district 
court shall proceed in all respects like other civil suits for damages ex- 
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cept that the findings and orders herein shall be prima facie evidence of 
the facts herein stated, and the petitioner shall not be liable for costs in 
the district court nor for costs at any subsequent stage of the proceed- 
ings unless they accrue upon his appeal. That section further provides 
that, if the petitioner finally prevails, he shall be allowed a reasonable 
attorney’s fee to be taxed and collected as a part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in any 
such suit be filed with the Hearing Clerk, USDA, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is fur- 
ther requested that if the construction of the Act, or the jurisdiction to 
issue this order, becomes an issue in any such suit, prompt notice of such 
fact be given to the Office of the General Counsel, USDA, Washington, 
D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see rule 17 of the Rules of Practice, 9 CFR 
§202.117, 43 F.R. 30517, July 14, 1978. 

On Vance’s right to judicial review hereof see Maly Livestock Commis- 
sion v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 Cir., 1971), 5 U.S.C. 
702-3 and United States v. ICC, 337 U.S. 426. 


ORDER 


Within 30 days from the date of this Order, respondent Dewey Vance 


shall pay to complainant John N. Fugate II the sum of $1,672.13 plus in- 
terest thereon at the rate of 13 percent per annum from August 1, 1979, 
until paid. 
The complaint herein filed by Dewey Vance is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 20,615) 


THOMAS KE. LANE and ROBERT D. LANE d/b/a LANE BROS. CATTLE CO. v. 
GAIL F. SOHLER d/b/a STOCKMEN’S LIVESTOCK AUCTION COMPANY, 
AND JIMMY BOECKMAN. P&S Docket No. 5698. Order issued 
May 19, 1981. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), a decision and order was issued 
on March 27, 1981, and served on respondents on March 30 and April 1. 
On April 20, respondents filed a document captioned “Petition to Rehear 
and Reargue the Proceeding and to Reconsider the Order of the Judicial 
Officer.” There are three issues raised. 

As for the issue whether, in the transaction in dispute, complainants 
acted as agents purchasing for respondent Sohler or as principals selling 
to him, this was stipulated at the opening of the hearing as the decision 
and order clearly shows by quotation from the transcript. Respondents 
contend that we should ignore, and weigh the conflicting evidence on 
this issue notwithstanding, the stipulation. They do not cite any author- 


ity for this and we do not know any. However, we note in passing the fol- 
lowing testimony of respondent Sohler: 


[Tr. 44] Q. Mr. Lane, in effect, was working for you in 
this case, and the Hearing Examiner asked that question. 
They weren’t his cattle, is that correct? 


A. You're talking about Mr. Lane? 


Q. Yes. In other words, the transaction, as I understand it, 
was you authorized Mr. Boeckman to acquire cattle for 
you. He, in turn, asked Mr. Lane to buy some cattle for you 
at this agreed price, is that correct? 


A. That’s right. Mr. Lane, in reality, actually bought the 
cattle. He had Stockmen’s Livestock in mind to get rid of 
the cattle, because we told him that we would take them 
particular cattle as agreed according to his description, but 
we actually bought the cattle from Mr. Lane and no one 
else. 


K *& ER WR S 
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[Tr. 141-2] Q. You were asked a hypothetical question by 
Mr. Olsen as to what is the standard practice in your busi- 
ness when you buy cattle and they come to you and you 
feel there has been a material variation in the weight, for 
example, of the cattle from what was told you. It is my 
opinion that it was your answer that you settled it immedi- 
ately and you take it up with this hypothetical seller at 
that time and settle it then, is that what you said? 


A. That is right. This is where, as my agent—Jim Boeck- 
man wasn’t only my agent in this proceeding. Tom Lane 
was also my agent. He got paid for that duty. At this time, 
if he knew the cattle were wrong, this is when he should 
have turned them down. 


Q. Or you should have? 


A. That is right. On the other hand, he is also my agent. I 
paid him. 


As for the issue whether respondent Sohler carried his burden of proof 
of justification for failure to pay complainants in full for the livestock he 
received, contrary to the contention of respondents all the evidence was 
considered very carefully in the preparation of the decision and order. 
Respondents’ document does not mention anything on this issue which 
we have not previously considered. 

As for the issue whether we have jurisdiction in such cases, this was 
discussed at length in the decision and order, with extensive citation of 
pertinent authority. Respondent’s document does not cite any authority 
whatever on this issue. 

Respondents appear to contend that the transaction in dispute in- 
volved an order to complainants to buy cattle meeting specifications. It 
did not. Compare the facts of this case with those of Morris Hertz & Son 
v. Port City Stockyards, 26 A.D. 37, 380 (1967) and Vance v. Goodwin, 
etal.,31 A.D. 51, 731 (1972), cited in the decision and order. 

All contentions of the parties presented for the record have been con- 
sidered whether or not specifically mentioned herein, and it is concluded 
that, after a careful examination of the record and a review of the find- 
ings and conclusions relating to the contentions of respondents in their 
document, no changes in such findings and conclusions should be made. 

The decision and order of March 27, 1981, and this order are the same 
as orders issued by the Secretary of Agriculture, being issued pursuant 
to delegated authority, 7 CFR §2.35, 42 F.R. 4395, as authorized by Act 
of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganiza- 
tion Plan No. 2 of 1953 (5 U.S.C., 1976 ed., Appendix p. 764). 
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On respondent Sohler’s right to judicial review hereof see Maly Live- 
stock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 Cir. 
1971). 

Copies hereof shall be served upon the parties. 
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COURT DECISION 


AMERICAN FRUIT PURVEYORS, INC. v. UNITED STATES, ET AL. Decided 
March 23,1981. (Civil Action No. 79-3815.) (USDA PACA Docket 
No. 2-4355.) 


SUPREME COURT OF THE UNITED STATES 


ORDER 


On PETITION FOR WRIT OF CERTIORARI to the United States 
Court of Appeals for the Fifth Circuit, No. 79-3815. 

ON CONSIDERATION of the petition for a writ of certiorari herein to 
the United States Court of Appeals for the Fifth Circuit. 

IT IS ORDERED by this Court that the said petition be, and the same 
is hereby, denied. 
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DISCIPLINARY DECISIONS 
(No. 20,616) 


In re MEL’S PRODUCE, INC. PACA Docket ‘No. 2-5690. Decided 
March 19, 1981. 


Failure to make full payment promptly—Revocation of license—Default 


Where respondent’s failure to make full payment promptly for numerous transactions con- 
stitutes wilful, repeated and flagrant violations of the Act. Respondent's license is 
revoked. 


George Aubrey, for complainant. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.) herein- 
after referred to as the “Act,” instituted by a complaint filed on Decem- 
ber 2, 1980, by the Acting Director, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Agriculture. It 
is alleged in the complaint that during the period June 1979 through 
July 1980, Respondent purchased and accepted in interstate commerce, 
from three sellers, 48 lots of perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices in 
amounts totalling $110,812.66. 

A copy of the complaint was served upon Respondent on December 9, 
1980, which complaint has not been answered. The time for filing an an- 
swer having run, and upon the motion of Complainant for the issuance 
of a default order, the following decision and order is issued without fur- 
ther investigation or hearing pursuant to section 1.139 of the Rules of 
Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Mel’s Produce, Inc., is a Michigan corporation whose 
address is 2000 Wilkins, Detroit, Michigan. 

2. Pursuant to the licensing provisions of the Act, license number 
791311 was issued to Respondent on May 10, 1979. This license was re- 
newed annually, and is next subject to renewal on or before May 10, 
1981. 

3. Asis more fully set forth in paragraph 5 of the complaint, Respond- 
ent, during the period June 1979 through July 1980, purchased, re- 
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ceived and accepted 48 lots of perishable agricultural commodities from 
three sellers in interstate commerce, but failed to make full payment 
promptly of the agreed purchase prices or balances thereof, in the total 
amount of $110,812.66. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the transactions set forth in finding of fact number three above consti- 
tute willful, flagrant and repeated violations of section 2 of the Act (7 
U.S.C. §499b), for which the order below is issued. 


ORDER 


Respondent’s license is revoked. 

This order shall take effect on the 11th day after this decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this decision will become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party to the proceed- 
ing within thirty (80) days after service, as provided in section 1.145 of 
the Rules of Practice (7 CFR 1.145). 

Copies of this order shall be served upon the parties. [The Decision and 
Order became final on April 29, 1981.—Ed.] 


(No. 20, 617) 


In re C & W SALES, INC. PACA Docket No. 2-5691. Decided March 
19, 1981. 


Net proceeds, failure to remit—Failure to pay promptly—Publication of 
the facts—Default 


Where respondent’s failure to remit net proceeds, and to pay promptly the full purchase 


price for numerous transactions, constitutes wilful, repeated and flagrant violations 
of the Act. The facts and circumstances set forth shall be published. 


George L. Aubrey, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.), herein- 
after referred to as the “Act”, instituted by a complaint filed on Decem- 
ber 4, 1980, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period February through July 
1980 Respondent, acting as agent for others, sold 150 lots of perishable 
agricultural commodities in interstate or foreign commerce, collected 
and realized the proceeds therefor, but failed to account truly and cor- 
rectly and remit to its principals the proceeds realized less legitimate ex- 
penses, in the amount of $164,544.09; and also that respondent, in May 
and June of 1980, purchased and accepted in interstate commerce from 
3 sellers, 13 lots of perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices in the 
amount of $52,058.02. 

A copy of the complaint was served upon Respondent on December 15, 
1980, which complaint has not been answered on behalf of Respondent. 
The time for filing an answer by Respondent having run, and upon the 
motion of Complainant for the issue of a Default Order, the following 
Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, C & W Sales, Inc., is a Florida corporation whose ad- 
dress is Post Office Box 15100, Orlando, Florida. 

2. Pursuant to the licensing provisions of the Act, license number 
780146 was issued to Respondent on October 27, 1977. This license was 
renewed annually, but terminated on October 27, 1980, pursuant to Sec- 
tion 4 (a) of the Act (7 U.S.C. §499d (a) ), when respondent failed to pay 
the required annual license fee. 

3. As is more fully set forth in paragraph 5 of the complaint, during 
the period April through June 1980, Respondent acting as agent for 
Postal Colony Co., Inc., Clearmont, Florida, sold for its account 99 lots 
of grapefruit, a perishable agricultural commodity in interstate and for- 
eign commerce, collected and realized the proceeds therefor, but failed 
to account truly and correctly and remit to its principal the proceeds 
realized, less legitimate expenses, in the amount of $134,000.20. 

4. As is more fully set forth in paragraph 6 of the complaint, during 
the period May through July 1980, Respondent, acting as agent for 
Orange Blossom Fruit Co., Inc., Groveland, Florida, sold for its account 
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46 lots of grapefruit, a perishable agricultural commodity, in interstate 
and foreign commerce, collected and realized the proceeds therefor, but 
failed to account truly and correctly and to remit to its principals 
the proceeds realized, less legitimate expenses, in the amount of 
$20,585.02. 

5. As is more fully set forth in paragraph 7 of the complaint, during 
the period February and March 1980, Respondent, acting as agent for 
Daniel A. Gallo Company, Inc., Vero Beach, Florida, sold for its account 
five (5) lots of grapefruit, a perishable agricultural commodity, in inter- 
state and foreign commerce, collected and realized the proceeds there- 
for, but failed to account truly and correctly and remit to its principal 
the proceeds realized, less legitimate expenses, in the amount of 
$9,958.97. 

6. As is more fully set forth in paragraph 8 of the complaint, during 
May and June of 1980, Respondent purchased 13 lots of watermelons, a 
perishable agricultural commodity, from 3 sellers in interstate and for- 
eign commerce, which watermelons were received and accepted by Re- 
spondent, but for which Respondent failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the total 
amount of $52,058.02. 


CONCLUSIONS 


The acts and omissions of Respondent as related in findings of fact 
numbers 3, 4, 5 and 6 above constitute willful, flagrant and repeated vio- 
lations of section 2 of the Act (7 U.S.C. §499b), for which the order 


below is issued. 


ORDER 


A finding is hereby made that Respondent has committed willful, fla- 
grant and repeated violations of section 2 of the Act (7 U.S.C. §499b). 
The facts and circumstances as set forth herein shall be published. 

Copies of this order shall be served upon the parties. 

This order shall take effect on the 11th day after this decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this decision will become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party to the proceed- 
ing within 30 days after service as provided in sections 1.139 and 1.145 
of the Rules of Practice (7 CFR 1.139 and 1.145). [The Decision and Or- 
der became final on May 2, 1981.—Ed.] 
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(No. 20,618) 


In re FAMULARO, INC. PACA Docket No. 2-5696. Decided March 25, 
1981. 


Failure to make full payment promptly—Revocation of license—Default 


Where respondent's failure to make full payment promptly for numerous transactions con- 
stitutes wilful, repeated and flagrant violations of the Act. Respondent’s license is 
revoked. 


Andrew Y. Stanton, for complainant. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


This is disciplinary proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter re- 
ferred to as the “Act”), instituted by a complaint filed on December 12, 
1980, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period December 1979 through May 1980, 
respondent purchased and accepted in interstate commerce from 28 sell- 
ers, 86 lots of perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices totalling 
$92,661.82. 

A copy of the complaint was served upon respondent who failed to file 
an answer thereto. Therefore, the time for filing an answer having run, 
and upon the motion of complainant for the issuance of a decision, the 
following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Famularo, Inc., is a corporation, whose address is 214 
Denargo Market, Denver, Colorado 80216. 

2. Pursuant to the licensing provisions of the Act, license no. 781101 
was issued to the respondent on April 14, 1978. This license has been re- 
newed annually and is subject to renewal on or before April 14, 1981. 

3. Asis more fully set forth in paragraph 5 of the complaint, respond- 
ent, during the period December 1979 through May 1980, purchased 
and accepted in the course of interstate commerce from 28 sellers, 86 
lots of perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed upon purchase prices in the amount of 
$92,661.82. 
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CONCLUSIONS 


Respondent’s failure to pay to 28 sellers $92,661.82 for 86 lots of per- 
ishable agricultural commodities purchased and accepted in interstate 
commerce constitutes willful, flagrant and repeated violations of section 
2 of the Act (7 U.S.C. 499b), for which revocation of respondent’s license 
is warranted pursuant to section 8a of the Act (7 U.S.C. 499h (a) ), and 
the Order below is issued. 


ORDER 


Respondent’s license is hereby revoked. 

This Order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice regarding procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter service thereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service as provided in section 1.145 of the 
Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on May 2, 1981.—Ed.] 


(No. 20,619) 


In re MENDENHALL DISTRIBUTING Co., INC. PACA Docket No. 2-5682. 
Decided March 25, 1981. 


Failure to make full payment promptly—Publication of facts—Default 

Respondent’s failure to make full payment promptly for numerous transactions constitutes 
wilful, repeated and flagrant violations of the Act. The facts and circumstances set 
forth shall be published. 


Andrew Y. Stanton, for complainant. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (herein re- 
ferred to as the “Act”), instituted by a complaint filed on November 19, 
1980, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period June 1979 through March 
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1980, respondent purchased and accepted in interstate commerce from 
12 sellers, 88 lots of perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices totalling 
$280,524.75. 

A copy of the complaint was served upon respondent who failed to file 
an answer thereto. Therefore, the time for filing an answer having run, 
and upon the motion of complainant for the issuance of a decision, the 
following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 1.1339). 


FINDINGS OF FACT 


1. Respondent, Mendenhall Distributing Co., Inc., is a corporation 
whose address is Post Office Box 366, Soledad, California 93960. 

2. Pursuant to the licensing provisions of the Act, license no. 740182 
was issued to the respondent on July 31, 1973. This license has been re- 
newed annually but terminated on July 31, 1980, when respondent 
failed to pay the required annual license fee, in accordance with 7 U.S.C. 
499d (a). 

3. As is more fully set forth in paragraph 5 of the complaint, respond- 
ent, during the period June 1979 through March 1980, purchased and 
accepted in the course of interstate commerce from 12 sellers, 88 lots of 
perishable agricultural commodities, but failed to make full payment 
promptly of the agreed upon purchase prices in the amount of 
$280,524.75. 


CONCLUSIONS 


Respondent’s failure to pay to 12 sellers $280,524.75 for 88 lots of per- 
ishable agricultural commodities purchased and accepted in interstate 
commerce constitutes willful, flagrant and repeated violations of section 
2 of the Act (7 U.S.C. 499b), for which a finding to such effect, and 
publication thereof, is appropriate pursuant to section 8a of the Act (7 
U.S.C. 499h (a) ), and the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, flagrant, 
and repeated violations of section 2 (4) of the Act (7 U.S.C. 499b (4) ), 
and the facts and circumstances set forth above shall be published. 

This Order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice regarding procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter service thereof unless appealed to the Secretary by a party to the pro- 
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ceeding within 30 days after service as provided in section 1.145 of the 
Rules of Practice (7 CFR 1.145). 
Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on May 9, 1981.—Ed.] 


(No. 20,620) 


In re CONTE, INC. PACA Docket No. 2-5681. Decided March 26, 
1981. 


Failure to pay—Publication of the facts—Default 


Where respondent's failure to pay 8 sellers for commodities purchased and accepted, con- 
stitutes wilful, repeated and flagrant violations of the Act. The facts and circum- 
stances set forth shall be published. 


Andrew Y. Stanton, for complainant. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter 
referred to as the “Act”), instituted by a complaint filed on November 
19, 1980, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period August through Septem- 
ber 1979, respondent purchased and accepted in interstate commerce 
from 8 sellers, 250 lots of perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices 
totalling $165,928.47. 

A copy of the complaint was served upon respondent who failed to file 
an answer thereto. Therefore, the time for filing an answer having run, 
and upon the motion of complainant for the issuance of a decision, the 
following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Conte, Inc., is a corporation, whose address is Post Of- 
fice Box 274, Palm, Pennsylvania 18070. 

2. Pursuant to the licensing provisions of the Act, license no. 771332 
was issued to the respondent on May 20, 1977. This license has been re- 
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newed annually, but terminated on May 20, 1980, when respondent 
failed to pay the required annual license fee, in accordance with 7 U.S.C. 
499d (a). 

3. As is more fully set forth in paragraph 5 of the complaint, respond- 
ent, during the period August through September 1979, purchased and 
accepted in the course of interstate commerce from 8 sellers, 250 lots of 
perishable agricultural commodities, but failed to make full payment 
promptly of the agreed upon purchase prices in the amount of 
$165,928.47. 


CONCLUSIONS 


Respondent’s failure to pay to 8 sellers, $165,928.47 for 250 lots of 
perishable agricultural commodities purchased and accepted in inter- 
state commerce constitutes willful, flagrant and repeated violations of 
section 2 of the Act (7 U.S.C. 499b), for which a finding to such effect, 
and publication thereof, is appropriate pursuant to section 8a of the Act 
(7 U.S.C. 499h (a) ), and the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, flagrant, 
and repeated violations of section 2 (4) of the Act (7 U.S.C. 499b (4), and 


the facts and circumstances set forth above shall be published. 

This Order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice regarding procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter service thereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service as provided in section 1.145 of the 
Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on May 5, 1981.—Ed.] 
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(No. 20,621) 


In re AMERICAN FRUIT PURVEYORS, INC. PACA Docket No. 2-4355. De- 
cided May 7, 1981. 


Stay Order, vacated—Suspension of license, effectuated 


Where the Secretary's Decision and Order was affirmed by the Circuit Court, and the Su- 
preme Court denied certiorari, the Stay Order staying the Decision and Order pend- 
ing outcome of appeal is hereby vacated, and respondent’s license is suspended for 
44 days. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER 


In this disciplinary proceeding brought pursuant to the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an Order was entered on September 28, 1979, suspending the license of 
the respondent for a total of 44 days. On October 16, 1979, that Order 
was stayed pending the outcome of respondent’s appeal. The Decision 
and Order of September 28, 1979, was affirmed by the Circuit Court, 
American Fruit Purveyors, Inc. v. United States, 630 F.2d 370 (5th Cir. 
1980), and we have now been informed that the Supreme Court has de- 
nied certiorari. It is therefore appropriate to vacate the stay order of 
October 16, 1979, and effectuate the suspension of respondent’s license. 

It is ordered that the Stay Order of October 16, 1979, is hereby va- 
cated, and that the respondent’s license is suspended for 44 days. How- 
ever, this order shall not be effective until 30 days from the date of serv- 
ice hereof on the respondent. 

Copies of this order shall be served upon the parties. 


(No. 20,622) 


In re N. MERBERG & SON, INC. PACA Docket No. 2-5677. Decided 
May 22, 1981. 


Failure to make full payment promptly—Revocation of license—Consent 


Where respondent consented to an order revoking his license for committing willful, re- 
peated and flagrant violations of the Act. 


Edward Silverstein, for complainant. 
Irving Coopersmith, New York, N.Y., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
referred to as the “Act”), instituted by a complaint filed on November 
12, 1980, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period April 1979 through Au- 
gust 1979, Respondent purchased and accepted, in interstate commerce, 
781 lots of perishable agricultural commodities, from 34 sellers, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof, in the total amount of $373,988.58. 

A copy of the complaint was served on Respondent. Respondent filed 
an Answer thereto, requesting a hearing. Respondent and Complainant 
have now agreed to the entry of a decision and order as set forth herein. 
Therefore, pursuant to Section 1.138 of the Rules of Practice (7 CFR 
1.138), the following decision and order is issued without further 
procedure or hearing. 


FINDINGS OF FACT 


1. Respondent, N. Merberg & Son, Inc. (hereinafter “Respondent’), is 
a New York corporation, whose business is 1120 Sawmill River Road, 
Yonkers, New York 10710. 

2. Pursuant to the licensing provisions of the Act, license number 
751063 was issued to Respondent on February 10, 1975. This license has 
been renewed annually, and next is subject to renewal on or before 
February 10, 1982. 

3. As set forth more fully in paragraph 5 of the complaint, during the 
period April 1979 through August 1979, Respondent violated Section 
2 (4) of the Act (7 U.S.C. 499b (4) ), by purchasing and accepting, in 
interstate commerce, from 34 sellers, 781 lots of perishable agriculturai 
commodities, but failed to make full payment promptly of the agreed 
purchase prices or balances thereof, in the total amount of $373,988.58. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b), by failing to make full payment 
promptly of the agreed purchase prices or balances thereof, for 781 lots 
of perishable agricultural commodities, as set forth in Findings of Fact 3 
above. 
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ORDER 


Respondent’s license is revoked. 

This order shall become effective June 8, 1981. 

The parties hereto have waived their rights to appeal from this order 
by signing below. 

Copies hereof shall be served upon the parties. 
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REPARATION DECISIONS 
(No. 20,623) 


GARY’S PRODUCE COMPANY v. LEE MING PRODUCE, INC. PACA Dock- 
et No. 2-5541. Decided May 7, 1981. 


Contract terms, misunderstanding of—Price determined at market value 


Where there was no clear understanding with respect to the contract terms, respondent 
sold the peas on a consignment basis, and complainant expected the peas to be sold 
on a price arrival basis. No price at arrival was ever established except for the first 
load. For the remaining loads, the price will be determined on the basis of the mar- 
ket value at the time of arrival of the peas. Respondent shall pay to complainant, the 
difference already remitted from selling the peas on consignment, and the market 
value price of the peas. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $5,993.00, in connection with a 
shipment of sugar peas in interstate and foreign commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 

Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000.00, the parties waived oral hearing. Accordingly, the 
shortened method is applicable. Pursuant to such procedure, the parties 
were given the opportunity to submit additional evidence in the form of 
verified statements, however, neither party did so. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Gary M. Bringino, doing business as 
Gary’s Produce Company, whose address is P.O. Box 2270, Chula Vista, 
California. 

2. Respondent, Lee Ming Produce, Inc., is a corporation whose ad- 
dress is 463 Littlefield Avenue, South San Francisco, California. At the 
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time of the transactions involved herein respondent was licensed under 
the Act. 

3. On or about April 7, 1979, complainant sold to respondent, on a 
price arrival basis, 100 wire bound crates of Mexican grown sugar peas, 
having a gross weight of 25 pounds per crate and a net weight on arrival 
of 20 pounds per crate. The peas arrived at respondent’s place of busi- 
ness in San Francisco on April 9, 1979, and, on April 10, complainant 
and respondent agreed to a net price, after deduction of a 20 per cent 
commission charge, of $1.00 per pound for the peas. 

4. On or about April 10, 1979, complainant sold to respondent, on a 
price arrival basis, 216 wire bound crates of Mexican grown sugar peas, 
having a gross weight of 25 pounds per crate and a net weight on arrival 
of 20 pounds per crate. The market price of sugar peas in San Francisco 
at or about the time of the arrival of April 10, 1979, shipment was $1.00 
to a $1.50 per pound. 

5. On or about April 14, 1979, complainant sold to respondent, on a 
price arrival basis, 200 wire bound crates of Mexican grown sugar peas, 
having a gross weight of 25 pounds per crate and a net weight on arrival 
of 20 pounds per crate. The market price of sugar peas in San Francisco 
at or about the time of the arrival of the April 14, shipment was $.75 to 
$1.00 per pound. 

6. On or about April 17, 1979, complainant sold to respondent, on a 
price arrival basis, 200 wire bound crates of Mexican grown sugar peas, 
having a gross weight of 25 pounds per crate and a net weight on arrival 
of 20 pounds per crate. The market price of sugar peas in San Francisco 
at or about the time of the arrival of the April 17, 1979, shipment was 
$.50 to $.70 per pound. 

7. On or about April 21, 1979, complainant sold to respondent, on a 
price arrival basis, 100 wire bound crates of Mexican grown sugar peas 
having a gross weight of 25 pounds per crate and a net weight on arrival 
of 20 pounds per crate. The market price of sugar peas in San Francisco 
at or about the time of the arrival of the April 21, 1979, shipment was 
$.40 to $.50 per pound. 

8. A formal complaint was filed on November 6, 1979, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges in the formal complaint that the subject sugar 
peas were consigned to respondent to be sold for complainant’s account 
on a price arrival basis. The consignment and a price arrival sale are not 
the same thing. See James Macchiaroli Fruit Co., Inc., v. Ben Gatz. Co., 
38 A.D. 1477 (1979). Complainant included the term price arrival on his 
invoice and in addition the parties dealt with the first load in a manner 
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that was consistent with the term price arrival, in that they agreed to a 
price after arrival of the sugar peas. Complainant contends, however, 
that no price was agreed upon between the parties subsequent to the ar- 
rival of the remaining loads of sugar peas, and respondent does not rebut 
this contention. Instead respondent made remission to complainant on 
all five loads on a consignment basis on May 4, 1979, in the total amount 
of $7,127.00. 

Complainant seeks to recover from respondent on the basis of the mar- 
ket price at time of arrival for each of the five loads of sugar peas. In the 
absence of the parties having agreed to a price arrival, a reference to the 
market price at time of arrival is the proper method for determining the 
amount due on a price arrival transaction. See James Macchiaroli Fruit 
Co., Inc. v. Ben Gatz Co., 38 A.D. 565 at 572 (1979). As to the first load 
of sugar peas we have found that complainant and respondent agreed to 
a price after arrival of $1.00 per pound and, therefore, the amount due 
to complainant on such load should be computed on that basis. As to the 
first load and as to each of the additional loads, complainant submitted 
its claim on the basis of 25 pounds of sugar peas per crate. However, re- 
spondent contends in its answer that the wire bound empty crates 
normally weigh from four to four and one-half pounds each and in addi- 
tion that a shrink of approximately one-half to three-quarter pound is 
normal in sugar peas, so that the net weight of each crate should be 20 
pounds instead of 25 pounds. In support of this contention respondent 
submitted the freight bills relative to the peas which do show a gross 
weight for each crate of 25 pounds. Complainant submitted no rebuttal 
evidence whatsoever to these contentions of respondent and a supple- 
mental report of investigation requested by the Presiding Officer rela- 
tive to the weight of wire bound crates of sugar peas showed that there is 
no industry standard or practice relative to such weight. We conclude 
that respondent has shown by a preponderance of the evidence that the 
net weight of the subject sugar peas was 20 pounds per crate. 

Respondent remitted a total of $1,800.00 (excluding $22.50 for top 
ice) relative to the first 100 crates of sugar peas. On the basis of the 
agreement between complainant and respondent which called for $1.00 
per pound relative to the first shipment and 20 pounds per crate, re- 
spondent’s remission to complainant should have been $2,000.00. We 
find, therefore, that a net amount of $200.00 is due from respondent to 
complainant relative to the first transaction. Respondent’s failure to pay 
complainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 

The second load of sugar peas contained 216 wire bound crates which 
at 20 pounds per crate amounted 4,320 pounds. The market news re- 
ports at or about the time of arrival of these sugar peas in San Francisco 
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show a range of $1.00 to $1.50 per pound for similar sugar peas. Using 
the lesser of these two amounts, of $1.00 per pound, and deducting the 
20 per cent commission which complainant and respondent agreed to as 
to each of the shipments, the constructed price arrival value of the 
second load of sugar peas was $3,456.00. Respondent has already paid 
complainant $2,115.00 relative to the second transaction, which leaves a 
net amount still due to complainant of $1,341.00 on the second load of 
sugar peas. Respondent’s failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 

The third load of sugar peas contained 200 wire bound crates which at 
20 pounds per crate amounted to 4,000 pounds. The market news re- 
ports for San Francisco at or about the time of the arrival of these sugar 
peas show a price of $.75 to $1.00 per pound. Using the lower of these 
two figures and deducting the 20 per cent commission agreed upon by 
the parties gives us $2,400.00 as the amount due from respondent to 
complainant on a price arrival basis relative to the third transaction. Re- 
spondent has already paid complainant relative to this transaction, 
$1,512.00, which leaves a net amount still due from respondent to com- 
plainant of $888.00. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 

The fourth load of sugar peas contained 200 wire bound crates or 
4,000 pounds at 20 pounds net per crate. The market news reports for 
San Francisco at or about the time of the arrival of the fourth load of 
sugar peas show a price range of $.50 to $.70 per crate for similar peas. 
Using the lower of these two prices and deducting the 20 per cent com- 
mission agreed upon by the parties gives us $1,600.00 as the amount due 
from respondent on a price arrival basis. Respondent actually paid com- 
plainant as to the fourth load of sugar peas, $1,200.00, which leaves a 
net amount of $400.00 still due from respondent to complainant. Re- 
spondent’s failure to pay complainant such amount is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to complainant 
with interest. 

The fifth load contained 100 wire bound crates of sugar peas or 2,000 
pounds at 20 pounds per crate. The market news reports for San Francis- 
co at or about the time of arrival of the fifth load of sugar peas show a 
price of $.40 to $.50 per pound for similar sugar peas. Using the lower of 
these two figures and deducting the 20 per cent commission agreed upon 
by the parties we arrive at a figure of $640.00 as the price arrival value 
of the fifth load of sugar peas. Respondent has already paid complainant 
$500.00 relative to the fifth load leaving a net amount of $140.00 still 
due to complainant relative to such load. Respondent’s failure to pay 
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complainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 
The total amount which we have found herein to be due and owing 
from respondent to complainant is $2,969. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay to 
complainant, as reparation, $2,969.00, with interest thereon at the rate 
of 13 per cent per annum from May 1, 1979, until paid. 

Copies of this Order shall be served upon the parties. 


(No. 20,624) 


LA MANTIA: CULLUM-COLLIER & Co., INC. v. BREVARD PRODUCE CO., 
INC. PACA Docket No. 2-5608. Decided May 7, 1981. 


Delivered sale—Alleged modification of contract terms—Burden of proof, 
sustained—Resale—Reparation for undisputed amount 


Where complainant delivered lettuce containing excessive bugs and bug damage. Respond- 
ent sustained its burden of proving the original contract terms were changed direct- 
ing respondent to do the best it could in disposing of the lettuce. Respondent is only 
liable to complainant the undisputed amount, which is the proceeds received from 
the resale of the lettuce. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $2,826.80 in connection with the 
sale of a truckload of lettuce in interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. . 

Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in §47.20 of the Rules of Practice (7 CFR 
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47.20) is applicable. Pursuant to such procedure, the parties were given 
the opportunity to file additional evidence in the form of verified state- 
ments, but declined to do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, La Mantia Cullum-Collier & Co., Inc., is a corporation 
whose address is P.O. Box 974, Weslaco, Texas. 

2. Respondent, Brevard Produce Co., Inc., is a corporation whose ad- 
dress is P.O. Box 572, Merrit Island, Florida. At the time of the transac- 
tion alleged in the complaint, respondent was licensed under the Act. 

3. On approximately October 5, 1979, complainant sold to respondent 
one truckload of lettuce consisting of 400 cartons, at a price of $7.40 per 
carton delivered. The contract was negotiated by Dennis H. Callahan, 
who acted as the broker. 

4. Complainant loaded the lettuce for shipment to respondent on 
October 5, 1979. At that time, complainant issued a manifest, on which 
was written, with respect to the number of cartons of lettuce present, 
the number 382, which was crossed out and the number 383 written 
underneath. 

5. Complainant shipped the lettuce in interstate commerce to re- 
spondent, where it arrived on October 8, 1979. Upon arrival, respondent 
complained to Callahan that the lettuce contained live insects and insect 
damage. Callahan then called Mr. Jamie Hooper of complainant. Cal- 
lahan told Hooper that respondent could not obtain an official inspection 
because of the absence of any inspection service at its location. Hooper 
then told Callahan that respondent should do the best it could in dispos- 
ing of the lettuce. Callahan said that respondent would rather reject the 
load, but if respondent had to accept it, no account of sales would be 
forthcoming other than a letter stating approximately what respondent 
did with the load. Complainant agreed to these terms. 

6. On October 20, 1979, Callahan sent a letter to complainant which 
reads as follows: 


This will confirm our phone conversation with Mr. Jamie 
Hooper on 10/8/79, in which it was agreed that you are 
granting Brevard Produce Co., Inc., Merritt Island, Fla., 
protection as needed on 400 ctns. “Sugar Sweet” Lettuce 
shipped 10/5/79 via Belt truck. No account of sales is 
necessary other than a letter from the receiver stating ap- 
proximately what he did with the lettuce. Account: Exces- 
sive bugs and bug damage. 


7. On October 30, 1979, respondent’s employee, Larry Hoffman, sent 
complainant a letter stating that respondent had received $4.00 per car- 
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ton for the lettuce, including pre-cooling and brokerage. Enclosed with 
this letter was respondent’s check for $1,532.00. Respondent would not 
release this check as payment of the undisputed amount and complain- 
ant eventually returned it to respondent. 

8. On a copy of complainant’s invoice to respondent dated October 5, 
1979, under the section showing respondent as owing $6.85 per carton 
for 400 cartons of lettuce totaling $2740.00 plus $220.00 cooling, the 
following is written: 

1-10-80-Bass & Swaggerty Pd— 133.20- 


2826.80 
9. In response to a request for information by the Department’s 
investigator, Callahan wrote a letter the Department dated February 12, 
1980, which reads as follows, in pertinent part: 


Brevard Produce, Merrit Island, Florida received 400 Ctns. 
“Sugar Sweet” Lettuce on the afternoon of 10/8/79. At this 
time Mr. Larry Hoffman complained to me about excessive 
bug damage and live bugs present in the load. I reported 
this to Mr. Jamie Hooper and advised him that this was 
the Receivers Inspection, since there is no inspection serv- 
ice available in Cocoa, Florida. At this time Mr. Hooper ad- 
vised me to have the receiver take the lettuce off the truck 
and do the best he could disposing of it. I then informed 
him that Brevard would rather reject the load, but if he 
had to accept it no account of sales would be made other 
than a letter stating approximately what Brevard did with 
the lettuce. La Mantia-Cullum-Collier agreed to this and 
the lettuce was then taken off the truck. Nothing was ever 
said about Brevard getting a Federal Inspection until ap- 
proximately two months later, when Brevard received a 
telegram from La Mantia-Cullum-Collier requesting a copy 
of the Federal Inspection. 


10. Respondent has not paid complainant the sum which complainant 
claims to be due and owing of $2,826.80. 

11. An informal complaint was filed on December 1, 1979, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSION 


Respondent does not deny that it owes complainant $1,532.00, the 
amount that it was able to obtain from its sale of the lettuce at issue. Re- 
spondent, in fact, remitted this sum to complainant in the form of a 
check. Respondent refused to release the check as the undisputed 
amount, after being requested by the Department to do so. The check 
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was then sent back to respondent. Respondent’s refusal to release the 
check was unjustified, as it is clear that there is no dispute that respond- 
ent owes complainant $1,532.00. This sum is thus the undisputed 
amount herein, and will be awarded to complainant. 

The remaining sum in dispute is $1,294.00, the $2,826.80 claimed by 
complainant less the $1,523.00 that is not disputed. Complainant argues 
that respondent was obligated to make payment of the entire $2,826.80 
based on the contract price originally agreed to by the parties, $7.40 per 
carton, including cooling and brokerage, for 400 cartons of lettuce, or 
$2,960.00, less $133.20 apparently paid to complainant by the firm Bass 
& Swaggerty (Finding of Fact 8). Complainant claims that its employee, 
Mr. Jamie Hooper, indicated to respondent through Dennis Callahan, 
the broker, that complainant would grant protection only if respondent 
obtained a federal inspection and provided proof of loss. It is apparently 
complainant’s contention that respondent failed to take these steps and 
complainant was, therefore, under no obligation to provide protection, 
the original contract terms thus remaining in effect. 

Respondent disputes complainant’s version of the terms under which 
complainant would provided protection, stating that it was specifically 
agreed that respondent would not have to obtain a federal inspection or 
show verification of its loss. Respondent claims that the $4.00 per car- 
ton it was able to obtain on resale was all that it was obligated to remit 
to complainant. Further, respondent alleges that only 383 cartons were 
involved in the transaction, not the 400 claimed by complainant. 

With respect to the issue of whether the original terms of the contract 
were changed by the parties, respondent, as the party alleging such a 
change, has the burden of proof in this regard. J. E. Nelson & Sons v. 
Quality Produce Company, 16 A.D. 708 (9157); F. H. Hogue Produce Co. 
v. M. Singer’s Sons Corp. 33 A.D. 451 (1974). 

After reviewing the evidence in the record, it is our conclusion that re- 
spondent has sustained its burden of proof. The evidence which is most 
deserving of weight herein are the statements of the broker Dennis Cal- 
lahan, since Callahan was the person with whom both parties dealt at 
the time the alleged contract changes occurred and, unlike representa- 
tives of complainant or respondent, Callahan is free from obvious bias. 
Callahan’s version of events is set forth in his October 12, 1979, letter to 
complainant (Finding of Fact 6) and his February 12, 1980, letter to the 
Department (Finding of Fact 9). According to Callahan, it was agreed 
that a federal inspection was not needed and no proof of loss would be re- 
quired of respondent. This conforms to respondent’s position. Thus, we 
conclude that the contract terms were changed, with respondent bound 
to remit only what it was able to obtain on resale. 
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The final question that must be addressed is that of the number of car- 
tons for which respondent was responsible for making payment. Com- 
plainant claims 400 cartons, but respondent contends that only 383 car- 
tons were involved. 
This was a delivered sale, which is defined under section 46.43 (p) of 
the regulations (7 CFR 46.43 (p) ) as follows, in pertinent part: 


“Delivered” or “Delivered sale” means that the produce is 
to be delivered by the seller on board car, or truck or on 
dock if delivered by boat at the market in which the buyer 
is located, or at such other market as is agreed upon, free 
of any and all charges for transportation or protective 
service. The seller assumes all risk of loss and damage in 
transit not caused by the buyer. 


Therefore, complainant was responsible for insuring that the 400 car- 
tons contracted for were loaded at the shipping point, and if fewer car- 
tons were thereafter delivered to respondent, complainant would not be 
liable for the cartons lost. The number of cartons loaded on the truck at 
shipping point is evident from complainant’s own manifest, which shows 
either 382 or 383 cartons present (Finding of Fact 4). Respondent was 
thus obligated to make its remittance for, at most, 383 cartons of let- 
tuce. Since we have concluded that respondent’s liability is limited to 


$4.00 per carton, respondent was liable to complainant for the sum of 
$1,532.00, the sum which we have concluded should be awarded as the 
undisputed amount despite respondent’s unjustified refusal, in the 
informal stage of this proceeding, to release its check for such sum to 
complainant on that basis. Respondent’s failure to pay complainant this 
sum is a violation of section 2 of the Act, for which reparation should be 
awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation, $1,532.00, with interest thereon at the rate 
of 13% per annum from November 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,625) 


MONC’S CONSOLIDATED PRODUCE, INC. v. RAYCO PRODUCE ENTERPRISES, 
Inc. PACA Docket No. 2-5497. Decided May 7, 1981. 


F.o.b. sale—Guarantee, against losses—Rejection, justified—Net proceeds, 
fully remitted—Dismissal 


Where the parties agreed respondent would take title of complainant’s strawberries, and 
complainant would guarantee respondent against losses due to rejection. Each load 
was rightfully rejected at destination, but were then handled for complainant’s ac- 
count. Complainant is not entitled to the full purchase price, but is entitled to the 
proceeds received for the strawberries. It is found all proceeds due complainant 
were fully remitted, thus, the complaint should be dismissed. Respondent is 
awarded reparation for fees and expenses. 


Edward M. Silverstein, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
John C. Rosendale, Salinas, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint in which it seeks reparation from respond- 
ent, in the amount of $8,871.90, in connection with 3 truckloads of 
strawberries shipped in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. The respondent filed an answer denying 
any liability. 

An oral hearing was held in Monterey, California, on November 18, 
1980. Both parties appeared; complainant presented one witness and re- 
spondent two. At the hearing, complainant was represented by Mr. 
Matthew McInerney, Western Growers Association, Newport Beach, 
California, and respondent was represented by John C. Rosendale, Esq., 
Salinas, California. Subsequent to the hearing each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Monc’s Consolidated Produce, Inc., is a corporation 
whose mailing address is P.O. Box 5382, Oxnard, California 93031. 

2. Respondent, Rayco Produce Enterprises, Inc., is a corporation 
whose mailing address is P.O. Box 405, Camarillo, California 93010. 

3. At all pertinent times, complainant and respondent were licensed 
pursuant to the Act. 
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4. During April 1978, there was an oversupply of strawberries in Cali- 
fornia and the market was depressed. The weather that month was rainy 
and the strawberries were being picked and stored while still wet. 

5. On April 28, 1978, the complainant asked respondent if it could 
help complainant move some strawberries which complainant held in 
storage. Respondent, after having an employee inspect the strawberries, 
offered to broker the sale of three loads. Complainant requested that, 
rather than acting as broker, respondent take title to the strawberries 
and resell them. To this, respondent agreed if complainant would 
guarantee the strawberries should respondent’s customers make a rejec- 
tion upon arrival. To this arrangement, complainant agreed, and re- 
spondent placed an order for three loads of strawberries. The terms of 
sale for each of the loads, in addition to the aforementioned guarantee 
was $3.00 per flat F.0.B., less 10 cents brokerage, plus cooling, Tectral 
and Ryan tape. 

6. The first load, of 2,256 flats of strawberries, was shipped to Pick N 
Pay Supermarkets, Inc., at Cleveland, Ohio. It arrived on May 3, 1978 
and was immediately rejected. A federal inspection was conducted at 
10:00 a.m. of that day. It reflects that the strawberries were still loaded 
on the truck, which still had its refrigeration unit operating. The 
temperature of the strawberries ranged from 44°F to 45°F. The condi- 


tion of the strawberries was reported as follows: 


Mostly ripe, firm, and bright in appearance. Serious dam- 
age by overripe, soft, wet, and/or leaking berries ranges 
from 20 to 60%, average 36%, some of which are bruised. 
Decay ranges from 2 to 15%, average 7%, Gray Mold Rot 
in mostly advanced, many early stages. 


The Ryan tape indicates that the shipping temperature for this load 
was about 40°F throughout transit. 

Respondent notified complainant as to the results of the inspection. 
Complainant attempted to place the load elsewhere but could not; re- 
spondent was finally, with complainant’s concurrence, able to place the 
load of strawberries with Rocky Produce, Inc., Detroit, Michigan, which 
agreed to handle them for complainant’s account. The 2,256 flats of 
strawberries were shipped to Detroit, on the same truck, where Rocky 
Produce, Inc., disposed of them as follows: 377 @ $3.50; 1,478 @ $3.00; 
10 @ $2.75; 20 @ $2.50; 262 @ $2.00; 96 @ $1.25; 2 @ $1.00; 7 for a 
total of $1,500; and 4 were dumped. The total returns were $6,492.00; 
expenses for handling the load amounted to $3,556.50. Rocky’s Produce 
forwarded its check for the balance to respondent in the amount of 
$2,335.50. 

7. The second load, of 1,536 flats of strawberries, was shipped to 
Lanasa Produce, Richmond, Virginia, arrived on May 3, 1978, and was 
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immediately rejected. A federal inspection was conducted at 10:45 a.m. 
of that day. It reflects that the flats had been unloaded from the truck 
and were stored in a cold storage room. The temperature of the produce 
ranged from 37°F to 38°F. The condition of the strawberries was re- 
ported as follows: 


Berries mostly ripe and firm. Calyxes mostly fresh and 
green. From 10 to 45% average 25% soft berries. From 2 
to 12% average 7% Rhizopus Rot and Gray Mold Rot 


some accompanied by a light growth of mold. 


The Ryan tape indicates that the shipping temperature of this load 
was about 33°F throughout transit. 

Respondent notified complainant of the rejection and the reasons for 
it. Complainant requested that Lanasa Produce handle the strawberries 
for complainant’s account and it, reluctantly, agreed. Lanasa Produce 
sold the strawberries to peddlers which presented the only market for 
them. It remitted $2,784.80 to respondent representing $1.50 per flat 
plus 30¢ per flat cooling and $20.00 for flat cooling Ryan thermometer. 

8. The third load of 1,128 flats of strawberries was shipped to J. E. 
Nelson, Altoona, Pennsylvania, and arrived on May 4, 1978. It was im- 
mediately rejected due to excessive mold and decay and complainant was 
notified. Complainant waived any right to insist on an inspection since 
one could not be done until an inspector could be requested and could 
travel from Pittsburgh to Altoona (97 miles) which would have taken 24- 
48 hours. Since there would have been further deterioration during this 
time, complainant requested that the strawberries be immediately 
handled for its account. J. E. Nelson agreed to handle the strawberries 
for complainant’s account and submitted the following accounting: 3 
flats @ $6.50; 12 flats @ $5.75; 15 flats @ $5.60; 120 flats @ $5.25; 576 
flats @ $5.10; 40 flats @ $4.25; 9 flats @ $1.00; 314 flats for a total! of 
$858.42; and 39 flats dumped, for a total return of $4,777.52. After de- 
ducting expenses of $2,041.53, it should have remitted $2,735.99 to 
respondent; however, respondent agreed to settle the account at $2.40 
per flat F.O.B. or $2,707.20, and that was the amount remitted to re- 
spondent. 

9. Respondent has remitted $7,660.10 to complainant with regard to 
the above three shipments. 

10. An informal complaint was filed on August 10, 1978, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The dispute concerns three shipments of strawberries. From the docu- 
mentary evidence and testimony adduced at the hearing, it is clear that 
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the three shipments resulted from a single negotiation. During the 
course of the transaction, the parties agreed that, rather than act as a 
broker, respondent would take title of the strawberries from complain- 
ant but that the latter would guarantee respondent against losses due to 
rejection at destination. It is also clear that each of the receivers of the 
strawberries made a rightful rejection, and that complainant lived up to 
its contractual obligation by agreeing to have the strawberries handled 
for its account. Because of the specific facts involving each of the three 
shipments, we must now deal with them separately. 

The first shipment, of 2,256 flats, by agreement between the parties, 
was transshipped from the original receiver, in Cleveland, to Rocky 
Produce, in Detroit, for handling for complainant’s account. Complain- 
ant attempts to withdraw from this agreement arguing that the tem- 
perature of the strawberries at the time of the inspection exceeded the 
recommended shipping temperature (32°F.) as expressed in Agriculture 
Handbook No. 105, November 1970. However, that argument is inappo- 
site in cases like this where a seller guaranteed acceptance by a buyer’s 
customers. Since, the complainant agreed to such a guarantee, made 
without condition, it is bound by its agreement. O'Malley v. Inglis, 32 
Agric. Dec. 1547 (1973). Since the respondent’s customer rejected the 
strawberries, the complainant was obligated by its agreement to have 
the strawberries handled for its account. It did so and cannot now seek 
to withdraw from its obligations. According to the Rocky Produce ac- 
counting, it remitted $2,335.50 to respondent; of this amount, complain- 
ant is entitled to receive $2,109.90 ($2,335.50 less 10 cents per flat to 
which respondent is entitled) from respondent. 

The second shipment of strawberries, 1,536 flats, went to Lanasa Pro- 
duce, Richmond, Virginia. Upon arrival, the strawberries were rejected 
on account of their condition. The rejection was prompt and, since the 
federal inspection indicates substantial damage, rightful. Complainant 
requested that respondent gain Lanasa Produce’s agreement to handle 
the strawberries for its account. Somewhat reluctantly, Lanasa Produce 
agreed to these terms. It then sold the strawberries to peddlers which 
presented the only market for them. Lanasa Produce accounted to re- 
spondent in the amount of $2,784.80, which represented $1.50 per flat 
plus 30¢ per flat for cooling plus $20.00 for the Ryan Thermometer. 
This is an indication that respondent and Lanasa Produce agreed to 
settle the matter at something other than a straight accounting on a con- 
signment as agreed to by complainant. While complainant is not bound 
by this agreement, it has not offered any evidence to indicate that the 
strawberries were worth more than the $2,784.80 remitted by Lanasa 
Produce. Complainant argues that since there was no accounting made 
for the 1,128 flats, it should be entitled to receive full payment for the 
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strawberries. There is no justification of this position. The cases cited by 
it on brief dealt with situations in which a respondent must prove dam- 
ages. (See e.g., Carol-Ann Produce v. C&J Farms, 32 Agric. Dec. 1869 
(1973) ). That is not the situation here and those cases are, therefore, in- 
apposite. The record does make certain things clear however: From the 
inspection certificate, it is clear that the strawberries were not of good 
quality and that the intransit deterioration was abnormal; but the 
record also makes clear that they still had some value. Having no other 
evidence as to the strawberries’ value other than submitted in the case, 
we are, therefore forced to estimate their value. We have, while reluc- 
tant to do so, estimated the value of such distressed merchandise in the 
past (See, most recently C&G Onion Company, Inc. v. Bushman’s Inc., 
PACA Docket No. 2-5570, 40 Agric. Dec. (January 12, 1981) ). 
Based on the facts before us, we estimate the value of the strawberries as 
$3,080.61. Of this amount, complainant is entitled to receive $2,927.01 
($3,080.61 less 10¢ per flat to which respondent is entitled) from re- 
spondent. 

The third shipment of 1,128 flats of strawberries went to J. E. Nelson 
and Sons, Altoona, Pennsylvania. It was immediately rejected by the re- 
ceiver who informed complainant, through respondent, that an inspec- 
tion could be had but, due to the distance from Pittsburgh, not for 24 or 
48 hours. Since the strawberries would have further deteriorated during 
that time, the parties agreed that J. E. Nelson would immediately 
handle the strawberries for complainant’s account. J. E. Nelson sub- 
mitted an accounting indicating that it sold the strawberries for 
$4,777.52 and had expenses of $2,041.53. It netted $2,735.99 and 
should have remitted this amount to respondent. However, through an 
agreement between it and respondent, to which complainant was not a 
party, it only remitted $2,594.40. Since there is no evidence that com- 
plainant was a party to this further rewriting of the contract, we hold 
that it is not bound by it. Inasmuch as J. E. Nelson should have remitted 
$2,735.99 to respondent, the respondent should have remitted 
$2,623.19 ($2,735.99 less 10¢ per flat to which respondent is entitled) to 
complainant. 

Complainant’s claim here is for the balance of the agreed purchase 
price for these three shipments. We have ruled that it is entitled to only 
$7,660.10. Respondent has remitted this amount and it has been ac- 
cepted by complainant. Consequently, the complaint is dismissed. 

In view of the fact that respondent is the prevailing party, it is entitled 
to fees and expenses. It has filed a claim for $1,140.00. There was no 
objection to this claim and we find it to be reasonable. Consequently, we 
find that an award in this amount should be issued. 
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ORDER 


The complaint is dismissed. 

Within thirty days from the date of this order, complainant shall pay 
to respondent, as reparation, $1,140.00, with interest thereon at the 
rate of 13% per annum from the date of this order until paid. 


(No. 20,626) 


NORTH SHORE PRODUCE CO., INC. v. EASTCO PRODUCE DISTRIBUTORS, 
INC. PACA Docket No. 2-5609. Decided May 7, 1981. 


Failure to pay—Setoff, untimely filed—Jurisdiction—Reparation awarded 


Where respondent’s only defense was an attempted setoff of a truckload of potatoes al- 
legedly sold by respondent to complainant. This setoff was filed later than nine 
months after the alleged cause of action. Thus, the Secretary is without jurisdiction 
in this matter. Respondent shall pay to complainant, the amount due and owing 
complainant, with interest. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought an award of reparation 
against respondent in the amount of $11,185.00 in connection with the 
shipment to respondent of four truckloads of potatoes in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto admitting liabil- 
ity to complainant in the amount of $7,566.60 and denying liability to 
complainant for the remainder of the amount claimed in the formal com- 
plaint. Accordingly, on July 16, 1980, an order was issued requiring the 
payment by respondent to complainant of the undisputed amount of 
$7,566.60. Respondent’s liability for payment of the disputed amount 
was left for subsequent determination in this proceeding. 

Although the amount of damages claimed exceeds $3,000.00, the par- 
ties waived oral hearing, and the shortened method of procedure pro- 





622 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 40 A.D. 621 

vided in Section 47.20 of the Rules of Practice (7 C.F.R. 47.20) is appli- 
cable. Under this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence in the case as is the Department’s report of 
investigation. In addition the parties were given the opportunity to file 
evidence in the form of sworn statements, however, neither party did so. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, North Shore Produce Co., Inc., is a corporation 
whose address if RFD 2, P.O. Box 343, Caribou, Maine. At the time of 
the transactions involved herein complainant was licensed under the 
Act. 

2. Respondent, Eastco Potato Distributors, Inc., is a corporation 
whose address is 675 Elton Ave., Riverhead, Long Island, New York. At 
the time of the transactions involved herein respondent was licensed 
under the Act. 

3. On or about July 7, through July 12, 1979, complainant sold and 
shipped to respondent four truckloads of U.S. No. 1 potatoes having a 
total value of $13,185.00. Respondent paid complainant $2,000.00 on 
February 12, 1980, which left a balance still due of $11,185.00. 

4. An informal complaint was filed on December 6, 1979, which was 
within nine months after the causes of action alleged by complainant ac- 
crued. 

5. Respondent’s answer alleged by way of setoff the sale by respond- 
ent to complaint of a truckload of potatoes having a total value of 
$3,618.40, sold on July 31, 1978. Respondent’s answer was filed on June 
4, 1980, which was more than nine months after the cause of action al- 
leged in such answer against accrued. 


CONCLUSIONS 


Respondent has admitted the sale and delivery of the four truckloads 
of potatoes as set forth in finding of fact 3. The only defense alleged by 
respondent against complainant’s action is the attempted setoff of a 
truckload of potatoes allegedly sold by respondent to complainant on Ju- 
ly 31, 1978. Section 6 (a) of the Act (7 U.S.C. 499f (a) ) provides in rele- 
vant part that “any person complaining of any violation of any provision 
of section 2 by any commissioned merchant, dealer, or broker may, at 
anytime within nine months after the cause of action accrues, apply to 
the Secretary by petition . . .” The first and only claim made by respond- 
ent concerning the July 31, 1978, transaction was set forth in its answer 
filed on June 4, 1980, which was clearly more than nine months after 
the cause of action relative to such transaction accrued. Therefore, we do 





BATTAGLIA PRODUCE SALES v. COMMUNITY-SUFFOLK 623 . 
Cite as 40 A.D. 623 


not have jurisdiction over a claim relative to such transaction. See 
Sanders v. Gardner, 31 A.D. 128 (1972) and Ricks Fertilizer Co. v. M. 
Dunn & Co., 5 A.D. 194 (1946). 

We have already issued a reparation award for the undisputed amount 
of $7,566.60. There remains owing from respondent to complainant, on 
the four truckloads of potatoes which are the subject of the complainant, 
a balance of $3,618.40. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation, $3,618.40, with interest thereon at the rate 
of 13% per annum from August 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,627) 


BATTAGLIA PRODUCE SALES, INC. v. COMMUNITY-SUFFOLK, INC. PACA 
Docket No. 2-5646. Decided May 8, 1981. 


Joint account, failure to prove—Consignment, established—Net proceeds, 
remitted— Dismissal 


Where complainant failed to prove the cabbage was sold to respondent on a joint account 
basis. Respondent established the cabbage was accounted to it for sale on a consign- 
ment basis. Respondent remitted to complainant the net proceeds from the sale on 
consignment, thus, the complaint is dismissed. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant requests an award of repara- 
tion against respondent in the amount of $696.40 in connection with a 
transaction in interstate commerce involving one truckload of cabbage. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
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served upon respondent which filed an answer thereto denying any lia- 
bility to complainant. 

Since the amount claimed as damages in the formal complaint does 
not exceed $3,000, the shortened procedure set forth in the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure the verified 
pleadings of the parties together with the Department’s report of in- 
vestigation are considered as evidence. In addition the parties were 
given the opportunity to file evidence in the form of opening and 
answering statements, but neither party did so. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Battaglia Produce Sales, Inc., is a corporation whose 
address is P.O. Box 393, Hastings, Florida. 

2. Respondent, Community-Suffolk, Inc., is a corporation whose ad- 
dress is 304 2nd Street, Everett, Massachusetts. At the time of the 
transaction involved herein respondent was licensed under the act. 

3. On or about December 17, 1979, complainant consigned to respond- 
ent one truckload of U.S. No. 1 green cabbage consisting of 276 crates. 
On the same day complainant shipped the cabbage from Hastings, 
Florida, to respondent in Everett, Massachusetts. On arrival of the cab- 
bage at destination respondent accepted such cabbage and paid com- 
plainant net proceeds in the amount of $2,936.80. 

4. The formal complaint was filed on May 21, 1980, which was within 
9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant alleges in its formal complaint that the subject cabbage 
was sold to respondent on a joint account basis for a joint price of $5.40 
delivered. Complainant stated in the letter which formed the informal 
complaint and is attached as a exhibit to the report of investigation that 
the contract of sale was made during a telephone conversation with Pete 
DeVito and that Sal DeTucci was listening to the conversation at the 
time. However, Peter DeVito in a letter attached as an exhibit to the re- 
port of investigation stated as follows: 


On December 17, in joint conversation between Tony Bat- 
taglia, Sal DeTucci, and Peter DeVito, Mr. Battaglia 
wanted to know if we could handle a load of cabbage. We 
informed him that our market was a weak $3.00 to $3.50. 
He told us he had a load on a truck with no place to go 
with. We told him the only way we would handle it — is 
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consigned. He said he had about $5.40 in the cabbage and 
to come as close as possible and agreed for us to have it 
consigned. 


In the sworn answer Mr. DeVito again stated that the original agree- 
ment between the parties was for a straight consignment. In addition re- 
spondent attached as an exhibit to its answer the sworn statement of Sal 
DeTucci in which Mr. DeTucci said: 


On December 17, 1979, I was on phone listening to Mr. 
Tony Battaglia and our Mr. Peter DeVito. I can unequivo- 
cally verify that both agreed that the only way we would 
take this shipment of cabbage was on a straight consigned 
basis. 


After the submission of the two sworn statements contained in re- 
spondent’s answer complainant had the opportunity to file additional 
evidence but failed to do so. Complainant in fact made no reply at all to 
the evidence submitted by respondent that the contract was for a 
straight consignment. We conclude that the cabbage was consigned to 
respondent. Since respondent has already accounted to complainant on a 
consignment basis the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 20,628) 


BEAVER BROOK FARMS, INC. v. LORD BROTHERS, INC. PACA Docket 
No. 2-5627. Decided May 8, 1981. 


Contract, existance of—Wrongful rejection—Resale, in good faith— 
Liability for damages 


Where complainant proved an existance of a contract, and where respondent’s late cancel- 
lation of the contract was not justified, respondent is liable to complainant the dif- 
ference between the contract price and the proceeds of the resale. 


George S. Whitten, Presiding Officer. 
Complainant, prose. 
William Richard McCune, Jr., Martinsburg, W. Va., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $552.50 
against respondent in connection with the sale in interstate commerce of 
two truckloads of potatoes. 

A copy of the report of investigation was served upon the parties. A 
copy of the formal complaint was served upon respondent which filed an 
answer thereto denying liability. 

The amount claimed in the formal complaint does not exceed 
$3,000.00, and therefore the shortened procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
this procedure the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of investiga- 
tion. The parties were given an opportunity to submit futher evidence in 
the form of sworn statements and to file briefs. Complainant filed an 
opening statement and respondent filed an answering statement. Com- 
plainant also filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Beaver Brook Farms, Inc., is a corporation whose ad- 
dress is P.O. Box 628, Caribou, Maine. 

2. Respondent, Lord Brothers, Inc., is a corporation whose address is 
P.O. Box 826, Martinsburg, West Virginia. At the time of the transac- 
tions involved herein respondent was licensed under the Act. 

3. On or about January 14, 1980, complianant sold to respondent two 
truckloads, each containing 850 50/pound sacks of 1% inch to 3% inch, 
certified, Blue Tagged, Maine Kennebec seed potatoes, at $3.75 per 
hundredweight, f.o.b. as to price, and delivered as to grade, quality and 
condition at destination. It was agreed that delivery would be the first 
part of March, 1980. Complainant issued a confirmation of purchase and 
sale on January 14, 1980, which was mailed to and received by respond- 
ent. 

4, On February 28, 1980, complainant received the following letter, 
dated February 18, 1980, from respondent: 


Dear Sir: 


We had several cancellations on Kennebec’s, so at this 
point we will not be able to sign this confirmation, and are 
cancelling both loads. 
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Sincerely, 
Donald L. Loyd 


5. On February 29, 1980, complainant sent the following mailgram to 
respondent: 


RE: YOUR LETTER DATED FEBRUARY 18 1980 RE- 
CEIVED BY US FEBRUARY 28, 1980 CANCELLING 
TWO LOADS KENNEBEC SEED BOUGHT JANUARY 
14 1980 NOT ACCEPTING REJECTION THIS CON- 
TRACT THIS LATE DATE WITHOUT SETTLEMENT 
AMOUNT $425.00. IF SETTLEMENT CHECK NOT RE- 
CEIVED ON OR BEFORE MARCH 10 1980 MATTER 
WILL BE HANDED OVER TO PACA. 


6. On March 6, 1980, complainant resold the subject potatoes for 
$3.10 per hundredweight or a total of $2,635.00, which was $552.50 less 
than the price for which respondent contracted to buy the subject 
potatoes. 

7. The formal complaint was filed on May 19, 1980, which was within 
nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant alleges that it entered into a firm contract with respond- 
ent for the purchase and sale of the two truckloads of seed potatoes on 
January 14, 1980, for delivery in early March of 1980. Complainant 
states that it sent a confirmation to respondent on the same day with a 
request that one copy be signed and returned for their files. Complain- 
ant states that approximately two weeks later when the signed con- 
firmation had not been returned respondent was contacted by phone and 
complainant was assured that the confirmation would be put in the mail 
shortly. The principal of respondent’s firm with whom complainant 
claims to have negotiated the subject contract, Donald L. Loyd, stated in 
respondent’s answering statement that no firm contract was entered 
into on January 14, but that respondent merely agreed to review the 
proposed contract and accept it by signing and returning it to complain- 
ant if it was deemed acceptable. Respondent denies that any contract 
ever existed between the parties. Mr. Loyd stated in respondent’s anwer- 
ing statement: 


No oral contract ever existed between the parties. An offer 
to sell was made. It was never accepted. Nor was any call 
ever made to Mr. Loyd in which he stated that he accepted 
the offer and that he would return a signed confirmation 
to the offeror. 
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Two factors lead us to believe that complainant has met its burden of 
proving by a preponderance of the evidence the existance of a contract 
between the parties herein. First, and most importantly, respondent re- 
ceived in the middle of January and retained a written confirmation 
which recited the existance of a firm contract for delivery of the subject 
potatoes in early March, and did not register any objection to such con- 
firmation until late February, shortly before performance of the con- 
tract was due. Second, the letter from respondent received by complain- 
ant on February 28, 1980, did not speak in terms of the rejection of an 
offer. Rather, respondent referred to the fact that it had had several can- 
cellations from its customers of orders for Kennebecs and then stated 
flatly that it was “cancelling both loads.” We find that there was a con- 
tract between the parties for the sale of the potatoes as recited in the 
findings of fact. 

The Uniform Commercial Code, section 2-703, provides, in relevant 
part that where the buyer wrongfully rejects, the aggrieved seller may 
resell and recover damages. Section 2-706 provides that where such re- 
sale is made in good faith and in a commercially reasonable manner, the 
seller may recover the difference between the resale price and contract 
price, together with any incidental damages, but less expenses saved in 
consequence of the buyer’s breach. In this case we find that complain- 
ant’s resale was made in good faith and in a commercially reasonable 


manner. Complainant is entitled to the difference between the resale 
price of $2,635.00 and the contract price of $3,197.50, or a net figure of 
$552.50. Respondent’s failure to pay complainant such amount is a vio- 
lation of section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $552.50, with interest thereon at the rate of 
13 percent per annum from April 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,629) 


WARREN WHEELER, INC. v. ANCHOR FOOD PRODUCTS, INC., t/a FAMOUS 
FooD PropucTs. PACA Docket No. 2-5616. Decided May 8, 
1981. 


Contract, absense of—Acceptance, by untimely rejection—Price of 
cabbage, determined at market value 


Where even in the absence of a contract, respondent is liable to complainant the price of 
the cabbage. Respondent is deemed to have accepted the produce by failing to give 
complainant timely notice of rejection. Due to the absence of a set price for the cab- 
bage, the price is determined as listed in the Market News Service report for the day 
it arrived at respondent’s place of business. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro so. 
Paul M. Marmish, Miami, Fla., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $1,500.00 in connection with the 
sale of cabbage in interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 

Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in §47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, the parties were given 
an opportunity to file additional evidence in the form of verified state- 
ments, but chose not to do so. Neither party filed a brief. 


FINDING OF FACT 


1. Complainant, Warren Wheeler, Inc., is a corporation whose address 
is P.O. Box 11336, Tampa, Florida. 

2. Respondent, Anchor Food Products, Inc., trading as Famous Food 
Products, is a corporation whose address is 840 1st. Street, Miami 
Beach, Florida. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 
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3. On September 8, 1979, respondent received from complainant a 
shipment of Wisconsin cabbage, consisting of 300 cartons, delivered in a 
truck operated by Lester Coggins. The bill of lading showed the shipper 
of the cabbage to be complainant. Complainant was never notified by re- 
spondent that respondent did not want to accept the cabbage. 

4. On September 19, 1979, respondent obtained a federal inspection 
of a quantity of cabbage. The inspection report reads as follows in 
pertinent part: 


Where 
Inspected: Applicant’s cooler 


Products 
Inspected: Domestic CABBAGE in cartons printed “Way-A-Head Brand, Way- 
A-Head Farms, Inc., Caledonia, Wisc.” 


Applicant 
states: 119 cartons 


Condition 
of Load: Stacked at above location. 


Condition 
of Pack: Tight. 


Temperature 
of Product: 40°F 


Size: Ranges 1 to 4, mostly 2 to 3 lbs per head. Ranges 20 to 24, average 
22 heads per carton. 


Quality: Well trimmed. Hard to firm. Clean, No grade defects. 


Condition: Firm. Many fresh and green color. Ranges 50 to 88% average 70% 
damage by yellow leaves. 1% decay. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 lb mini- 
mum account of condition. 


Remarks: Applicants records show stock unloaded from Lester Coggins 
trailer. 
5. Respondent has failed to pay to complainant that $1,500.00 which 
complainant alleges is due and owing for the 300 cartons of cabbage. 


6. A formal complainant was filed on March 18, 1980, which was 
within nine months from the time the cause of action accrued. 


CONCLUSIONS 


It is not disputed that complainant shipped to respondent 300 cartons 
of cabbage of Wisconsin origin, and that respondent has not paid com- 
plainant for such cabbage. However, the parties disagree on most other 
factual aspects of this transaction. 

Respondent denies entering into a contract with complainant to 
purchase the cabbage. Respondent claims that, towards the end of 
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August 1979, it purchased 300 bags of 8 to 12 inch N.Y. State-Danish 
cabbage from N & J Produce, Inc. at a price of $1.75 per bag, and that it 
received the 300 cartons of Wisconsin cabbage referred to in the com- 
plaint instead of the 300 bags it had ordered from N & J Produce, Inc. 
Respondent claims further that the Wisconsin cabbage was not appro- 
priate for its use, due to its size and color. Respondent asserts that it re- 
ceived the Wisconsin cabbage on Saturday, September 8, 1979, and 
called a Mr. Hogan at N & J Produce, Inc., on September 10, 1979, to 
complain about the shipment. However, according to respondent, Hogan 
said it was respondent’s “tough luck.” Respondent later sent a check for 
$300.00 to complainant in payment for the cabbage, but the check was 
returned. 

Complainant contends that the contract was made with respondent, 
acting through N & J Produce, Inc., at a price of $5.00 per carton for 300 
cartons, or $1,500.00, delivered, and that the kind and quantity of cab- 
bage ordered was sent to respondent in interstate commerce and was 
timely delivered. Complainant claims that upon delivery, respondent re- 
fused to pay the driver for freight. Complainant admits that respondent 
sent complainant a check for $300.00, but states that the check was sent 
in full payment, and since complainant refused to accept it on that basis, 
complainant sent the check back. 

Complainant, as the moving party, has the burden of proving by pre- 
ponderance of the evidence the terms of the alleged contract, respond- 
ent’s breach of such contract, and the resulting damages. New York 
Produce Trade Association, Inc., v. Sidney Sandler, Inc., 32 A.D. 702 
(1973). 

With respect to the terms of the contract, complainant’s invoice dated 
September 7, 1979, is the only evidence offered by complainant to cor- 
roborate its contention concerning its contract of sale with respondent. 
However, there is no indication that such invoice was ever mailed to re- 
spondent, and it cannot, therefore, be given substantial weight. Evi- 
dence from N & J Produce, Inc., through whom both parties admitted 
having dealt, would have been very helpful in establishing the contract 
terms. However, such evidence was not submitted. In light of respond- 
ent’s denial that it contracted with complainant and respondent's 
dispute of the contract terms asserted by complainant, we conclude that 
complainant has failed to sustain its burden of proving the contract 
terms. 

However, even though we have concluded that an actual contract was 
never entered into between complainant and respondent, it is apparent 
that respondent accepted the 300 cartons of cabbage. According to 
§ 46.2 (dd) (3) of the Department’s regulations (7 CFR 46.2 (dd) (3) ), ac- 
ceptance occurs upon the “[flailure of the consignee to give notice of re- 
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jection to the consignor within a reasonable time as defined in paragraph 
(cc) of this section. . . .” Section 46.2 (cc) 2) ) of the regulations (7 CFR 
46.2 (cc) (2) ) provides that a reasonable time for making a proper rejec- 
tion with respect to a truck shipment, as is the case here, is “not to ex- 
ceed 8 hours after the receiver or a responsible representative is given 
notice of arrival and the produce is made accessible for inspection. . . .” 
The failure of the shipment to arrive during the receiver’s working hours 
can delay the start of the eight hour period. See 7 CFR 46.2 (cc) (4). 
Respondent admits that it received the cabbage on September 8, 1979, 
but did not contact N & J Produce, Inc., let alone complainant, until 
September 10, 1979, a period of time exceeding eight hours. In addition, 
respondent has not alleged that it was not given notice of arrival, that 
the produce was not made accessible for inspection, or that any other cir- 
cumstance existed that would extent the eight hour period allowed for 
rejection. Therefore, respondent is considered to have accepted the cab- 
bage. 

Having accepted the cabbage, respondent became liable for the reason- 
able value of the shipment, even in the absence of a contract. Sunrise 
Fruit Co., Inc. v. Great Bridge Foods, Inc., 33 A.D. 1342 (1974). “Reason- 
able value” is deemed to be the market value at destination which, in this 
case, was Miami Beach, Florida. Jack Klein v. Wallace M. Ruark, 15 
A.D. 510 (1956); Sunrise Fruit Co., Inc., v. Great Bridge Foods, Inc., 
supra. Respondent’s liability must be reduced by any damages due to 
complainant’s breach of warranty. The Garin Company v. Gelman Com- 
mission Co., 32 A.D. 223 (1973). 

As an apparent attempt to show the market value of the cabbage at 
Miami Beach, Florida, respondent has introduced a federal inspection re- 
port dated September 16, 1979 (Finding of Fact 4). However, the inspec- 
tion report is dated eight days after the cabbage arrived at Miami Beach 
on September 8, 1979, and cannot, therefore, be considered indicative of 
the condition of the cabbage upon arrival. There is no other evidence in 
the record that addresses the question of the value of the cabbage upon 
its delivery at Miami Beach. 

In the absence of any credible evidence in the record concerning the 
value of the cabbage upon its arrival at Miami Beach on September 8, 
1979, we may look to the price listed in the Market News Service reports 
for that place and date. However, there were no Miami Beach reports 
issued on September 8, 1979. In the September 6, 1979, Miami Beach re- 
ports, the type of commodity involved herein, Wisconsin cabbage, is 
shown as having a price of $5.00 per carton. The price of Wisconsin cab- 
bage on September 6, 1979, can be utilized as the market value of the 
cabbage shipped by complainant upon its arrival on September 8, 1979, 
since September 6, 1979, is within a reasonable time from the date of ar- 
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rival. See Uniform Commercial Code §2-723 (2). Therefore, the market 
value of the 300 cartons of the Wisconsin cabbage at respondent’s place 
of business in Miami Beach, Florida, on September 8, 1979, was 
$1,500.00. 

The reasonable value of the cabbage upon delivery for which we have 
determined respondent to be liable, $1,500.00, must be reduced by any 
damages due to complainant’s breach of warranty. The only evidence 
pertaining to such damages appears in the September 16, 1979, federal 
inspection report previously referred to. However, as noted, such report 
indicates the condition of the lettuce eight days after delivery, and can- 
not therefore, be granted any significant weight. 

Respondent is liable to complianant for $1,500.00, and its failure to 
pay complainant this sum is a violation of section 2 of the Act, for which 
reparation should be awarded, with interest. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,500.00, with interest thereon at 
the rate of 13% per annum from October 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,670) 


J.M. GARCIA PRODUCE, INC. v. ENRIQUE LAZCANO, d/b/a HENRY’S 
PRODUCE. PACA Docket No. 2-5625. Decided May 20, 1981. 


Extension of credit, failure to prove agreement of—Failure to pay 
promptly—Reparation awarded 


Where respondent failed to prove it had an agreement with complainant where complain- 
ant would extend credit to respondent until respondent collected the amounts due 
from the resale of complainant’s merchandise. Respondent’s failure to pay complain- 
ant promptly for the merchandise is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


George S. Whitten, Presiding Officer. 
Gus Rallis, El Paso, Tex., for complainant. 
Ray Pearson, E] Paso, Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant requested an award of repara- 
tion against respondent in the amount of $21,802.25 in connection with 
the sale by complainant to respondent of perishable produce received by 
complainant from outside of the State of Texas. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent who filed an answer thereto admitting that he 
owed complainant $21,421.09, but alleging that such amount was owed 
to complainant only as respondent collected such amount from his 
customers. 

Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000, the parties waived oral hearing and accordingly the 
shortened procedure set forth in the Rules of Practice (7 CFR 47.20) is 
applicable. Pursuant to this procedure complainant was given the op- 
portunity to file an opening statement but did not do so. Respondent 
filed an answering statement and complainant filed a statement in re- 
ply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, J. M. Garcia Produce, Inc., is a corporation whose ad- 
dress is 301 South Virginia, El] Paso, Texas. 

2. Respondent, Enrique Lazcano, is an individual doing business as 
Henry’s Produce, whose address is 408 Radford Street, El Paso, Texas. 
At the time of the transactions involved herein respondent was licensed 
under the act. 

3. Between January 22, and February 8, 1980, complainant sold to re- 
spondent various quantities of mixed perishable produce received by 
complainant from outside the State of Texas, and having a total value of 
$21,802.25. Such produce was received and accepted by respondent, and 
respondent subsequently failed to pay promptly to complainant the full 
purchase price of such produce. 

4. Respondent has paid complainant $12,681.25 of the total purchase 
price of the produce. 

5. The formal complaint was filed on April 25, 1980, which was with- 
in 9 months after the causes of action herein accrued. 
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CONCLUSIONS 


The only defense interposed by respondent to complainant’s claim 
herein is the allegation that there was an oral agreement between the 
parties made some eight years prior to the date on which the subject 
transactions took place, by which credit was extended to respondent un- 
til such time as respondent collected the amounts due from the resale of 
complainant’s merchandise. Respondent alleged that the subject parties 
have continually traded with each other pursuant to such agreement. 
Complainant denied this allegation by respondent and we find that re- 
spondent has failed to prove that any agreement existed between the 
parties which would allow him to fail to pay complainant promptly for 
merchandise which he had purchased from complainant. See 7 CFR 
46.2 (aa) (9). 

In his answering statement respondent alleged that payments have 
been made on his account with complainant which have reduced the 
amount due to $9,121.00. Complainant filed a statement in reply to re- 
spondent’s answering statement but did not deny that the amount from 
respondent had been reduced to $9,121.00 as alleged in respondent’s 
answering statement. Accordingly we find that the amount due from re- 
spondent to complainant on the merchandise which is the subject of the 
complaint has been reduced to $9,121.00. Respondent’s failure to pay 


complainant such amount is a violation of section 2 of the act for which 
reparation should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation $9,121.00, with interest thereon at the rate 
of 13% per annum from March 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,671) 


NALBANDIAN FARMS, INC. v. M. OFFUTT BROKERAGE Co., INC. PACA 
Docket No. 2-5726. Order issued May 29, 1981. 


Order requiring payment of undisputed amount, vacated—Motion to 
amend complaint, denied 


Edward M. Silverstein, Presiding Officer. 
Matthew W. McInerney, Newport Beach, Calif., for complainant. 
Christopher M. Weil, Dallas Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an “Order Re- 
quiring Payment of Undisputed Amount” was issued on March 10, 1981, 
and served on respondent on March 12, 1981. On April 9, 1981, the re- 
spondent submitted a Petition for Reconsideration to the Department 
(this document was not stamped in by the Hearing Clerk until April 13, 
1981, although received by the Department’s mail unit on April 9, 1981). 
Also on April 9, 1981, respondent moved to amend its Answer. 

Respondent’s Petition is based upon its claim that the Secretary has 
failed specifically to rule on its objection to the Department’s jurisdic- 
tion over the issues in the case, and because it claims that the recitation, 
in an Answer, of an offer in compromise and settlement is not an admis- 
sion of liability. It also objects to the inclusion of interest in the March 
10, 1981, Order. Complainant objects to the Petition as untimely filed. 

We first deal with respondent’s assertion that the Secretary is not au- 
thorized to award interest on a reparation complaint. In a reparation 
case brought pursuant to the Packers and Stockyards Act (7 U.S.C. 181 
et seq.), which is similar to the reparation proceedings under the Perish- 
able Agricultural Commodities Act, Crockett v. Producers Marketing 
Assocn, 22 Agric. Dec. 66, 67 (1963), we stated that “* * * it is well 
settled that a complainant is entitled to interest on an award of repara- 
tion.” This view is entirely consistent with the law dealing with contract 
damages. See, Second Nat. Bank v. Columbia Trust Co., 288 F. 17 (8d 
Cir. 1923); Equifax, Inc. v. Luster, 463 F.Supp. 352 (E.D. Ark. 1978), 
affd, 604 F.2d 31 (8th Cir. 1979), cert. den., 600 S.Ct. 1276 (1980); 
Hussey Metals Div. of Copper Range Co. v. Lectromelt Furnace Div., 
McGraw Edison Co., 19 U.C.C. Reporting Service 1143 (W.D. Pa. 1976). 
There is nothing which prevents this precedent from applying to repara- 
tion cases under the Perishable Agricultural Commodities Act. Respond- 
ent’s assertion is, therefore, groundless. 

As to respondent’s objection to the Department’s jurisdiction, our 
jurisdiction is clearly established over the matters raised in the com- 
plaint. The complaint recites a cause of action involving a perishable 
agricultural commodity shipped and received in interstate commerce. 
Thus, we have jurisdiction to hear and rule upon it. See, e.g., Krueger v. 
Acme Fruit Co., 75 F.2d 67 (5th Cir. 1935). It appears, however, that the 
respondent in a portion of its counterclaim has raised issues involving a 
private cause of action arising out of a State of Texas statute, to wit, the 
Texas Deceptive Trade Practices-Consumer Protection Act. We do not 
have jurisdiction over such a cause of action and that portion of its 
counterclaim is, accordingly, dismissed. Edward Holler, Jr. v. Mickelian 
Sales, 29 Agric. Dec. 82 (1970). 
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MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


REPARATION ORDER—ADMISSION OF LIABILITY 
(No. 20,673) 


J. R. NORTON COMPANY v. CHRISTMAN PRODUCE COMPANY. PACA 
Docket No. 2-5737. Reparation of $725.00 with 13 percent 
interest from August 1, 1980, awarded complainant against re- 
spondent in order issued May 20, 1981. 


DEFAULT ORDERS—WITHDRAWAL OF ANSWERS 
(No. 20,674) 


C. H. ROBINSON COMPANY v. ROYCO PRODUCE CORPORATION a/t/a ROYAL 


PRODUCE OF HOUSTON. PACA Docket No. 2-5721. _—Repara- 
tion of $2,718.75 with 13 percent interest from October 1, 1980, 
awarded complainant against respondent in order issued May 19, 
1981. 


(No. 20,675) 


SKYVIEW COOLING COMPANY v. ROYCO PRODUCE CORPORATION ai/t/a 


ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5722. Reparation of $2,877.00 with 13 percent interest from 
October 1, 1980, awarded complainant against respondent in order 
issued May 19, 1981. 


(No. 20,676) 


BONITA PACKING COMPANY t/a BETTERAVIA FARMS v. ROYCO PRODUCE 


CORPORATION a/t/a ROYAL PRODUCE OF HOUSTON. PACA Docket 
No. 2-5723. Reparation of $3,442.00 with 13 percent interest 
from October 1, 1980, awarded complainant against respondent in 
order issued May 19, 1981. 


(No. 20,677) 


MUIR-ROBERTS COMPANY, INC. v. ROYCO PRODUCE CORPORATION a/t/a 


ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5739. Reparation of $558.75 with 13 percent interest from 
September 1, 1980, awarded complainant against respondent in 
order issued May 20, 1981. 
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(1956). The consistent longstanding interpretation by an agency charged 
with the administration of a particular federal act, while not controlling, 
is entitled to considerable weight. United States v. National Associa- 
tion of Securities Dealers, Inc., 442 U.S. 694, 719 (1975). Accordingly, if 
complainant had filed a complaint or permissive counterclaim in state 
court, respondent’s allegation would have merit. Such is not the case 
here. 

It is well settled that a complainant is entitled to interest on an award 
of reparation. See Crockett v. Producers Marketing Assoc’n., 22 Agric. 
Rec. 66 (1963). Although that decision was made under the Packers and 
Stockyards Act, the reparation programs under that Act and the Perish- 
able Agricultural Commodities Act are similar and are administered in 
consistent manners. See, e.g., 45 Fed. Reg. 37, 872 (1980), in which the 
Judicial Officer announced the rise in the rate of interest to 13 percent 
for reparation orders under both programs.) This view, moreover, is en- 
tirely consistent with the law dealing with contract damages. Second 
National Bank v. Columbia Trust Co., 288 F. 17 (3d Cir. 1923); Equifax, 
Inc., v. Luster, 463 F. Supp. 352 (E.D. Ark. 1978), aff'd, 604 F. 2d 31 
(8th Cir. 1979), cert. den., 600 S. Ct. 1276 (1980); Hussey Metals Div. of 
Copper Range Co. v. Lectromelt Furnace Div., McGraw Edison Co., 19 
U.C.C. Reporting Service 1143 (W.D. Pa. 1976). 

However, respondent has filed a Supplemental to Answer on March 
16, 1981, seeking to amend its answer to the effect that its offer of 
$5,306.40 to complainant was done for the purpose of compromise and 
settlement only. In the interest of equity, respondent’s Supplement to 
Answer will be permitted. Respondent, thus, cannot be held to have ad- 
mitted liability. Respondent’s Petition for Reconsideration must, there- 
fore, be granted. The February 17, 1981, Order Requiring Payment of 
Undisputed Amount must accordingly, be dismissed. 

Respondent’s Supplement to Answer and Petition for Reconsideration 
are hereby granted. The Order Requiring Payment of Undisputed 
Amount of February 17, 1981, is hereby dismissed, and the March 17, 
1981, Stay Order is hereby vacated. 

Copies of this Order shall be served on the parties. 
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(No. 20,672) 


THE GARIN COMPANY v. M. OFFUTT BROKERAGE Co., INC. PACA 
Docket No. 2-5710. Order issued May 29, 1981. 


Order requiring payment of undisputed amount, dismissed—Stay order, 
vacated 


Andrew Y. Stanton, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Christopher M. Weil, Dallas Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER ALLOWING AMENDMENT OF ANSWER AND 
GRANTING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.) an Order Requir- 
ing Payment of Undisputed Amount was issued on February 17, 1981, 
directing respondent to pay to complainant, within 30 days from the 
date of the Order, the sum of $5,306.40 as the undisputed amount. On 
March 16, 1981, respondent filed a Supplement to Answer and a Peti- 
tion for Reconsideration of the February 17, 1981, Order. The February 
17, 1981, Order was stayed by Order dated March 17, 1981. 

In its Petition for Reconsideration, respondent alleged that its suit in a 
state court deprived the Secretary of jurisdiction over the complaint 
filed by the complainant, thus precluding any issuance of an Order Re- 
quiring Payment of Undisputed Amount. In addition, respondent ques- 
tioned the Secretary’s authority to award interest. These allegations 
have no basis in law. 

Section 5 (b) of the Act states, with respect to the liability of a commis- 
sion merchant, dealer, or broker for the violation of any provision of 
section 2 of the Act (7 U.S.C. 499b) as follows: 


(b) Such liability may be enforced either (1) by complaint 
to the Secretary as hereinafter provided, or (2) by suit in 
any court of competent jurisdiction; but this section shall 
not in any way abridge or alter the remedies now existing 
at common law or by statute, and the provisions of this Act 
are in addition to such remedies. 


Section 5 (b) of the Act has long been interpreted to mean that a com- 
plaint for reparation may not be maintained before the Secretary of 
Agriculture if the same claim is or has been the subject of a lawsuit in 
court. This applies as well to a permissive counterclaim filed in court. 
See Southland Produce Company v. R. Belson Company, 29 A.D. 614 
(1970); Ritter & Lenhoff v. Phillips Packing Company, Inc., 15 A.D. 744 
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The last of respondent’s allegations on reconsideration is that the 
statement in its Answer which was held to be an admission of liability 
was instead a recitation of an offer in settlement and compromise. We 
have reviewed its Answer with that claim in mind and feel compelled to 
agree with respondent. In its Answer, specifically paragraph 6, it states 
that it had tendered, and continued to tender, the sum of $11,000.80 to 
complainant in compliance with an “express agreement between Re- 
spondent and Al Spence, acting within the course and scope of his em- 
ployment by Complainant.” We viewed that as an admission and issued 
our March 10, 1981, order now being reconsidered. In retrospect, we can 
see we erred in equating a “tender” as an admission. A “tender” is merely 
an “offer” of a payment, Webster’s Third New International Dictionary 
(1961), not an unqualified admission of liability. Moreover, a review of 
the law indicates that such a statement is not considered to be an admis- 
sion of liability which is admissible in evidence. See, IV Wigmore, Evi- 

dence §1061 (3rd Ed. 1940): 


The true reason for excluding an offer of compromise 
[from evidence] is that it does not ordinarily proceed from 
and imply a specific belief that the adversary’s claim is 
well founded, but rather a belief that the further prosecu- 
tion of that claim, whether well founded or not, would in 
any event cause such annoyance as is preferably avoided 
by the payment of the sum offered. 


See, also, Compagnie Nationale Air France v. Castana, 358 F.2d 203 (1st 
Cir. 1966); and Megarry Brothers, Inc. v. United States, 404 F.2d 479 
(8th Cir. 1968). We feel compelled, therefore, to withdraw from our 
previous holding and to rule that the recitation of a tender is not an ad- 
mission of liability. 

Complainant’s objection to the receipt of the Petition as untimely filed 
has merit. However, we have the discretion to accept such pleadings and, 
in the interests of justice, we do so here. 

Consequently, our Order of March 10, 1981, is vacated. It is further 
ordered that the proceeding continue as if that Order had never been is- 
sued. Moreover, in view of our vacation of the March 10, 1981, Order, 
the motion to amend the complaint is not viewed as timely. It is, there- 
fore, denied without prejudice to renew. 

Copies of this Order shall be served upon the parties. 
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Cite as 40 A.D. 641 


DEFAULT ORDERS—WITHDRAWAL OF ANSWERS—Cont. 


(No. 20,678) 


UCON PRODUCE, INC. v. ROYCO PRODUCE CORPORATION a/t/a ROYAL 
PRODUCE OF HOUSTON. PACA Docket No. 2-5733. Repara- 
tion of $4,635.00 with 13 percent interest from August 1, 1980, 
awarded complainant against respondent in order issued May 20, 
1981. 
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REPARATION DEFAULT DECISIONS—(RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 20,679) 


PREVOR-MAYRSOHN INTERNATIONAL, INC. v. DOMINICK MARTELLA d/b/a 
SONNY’S FARM. PACA Docket No. RD-81-109. Reparation 
of $5,273.00 with 13 percent interest from October 1, 1980, 
awarded complainant against respondent in order issued May 14, 
1981. 


(No. 20,680) 


SAHARA PACKING COMPANY v. TOMMIES CELLO-PAK, INC. PACA 
Docket No. RD-81-110. Reparation of $32,469.70 with 13 per- 
cent interest from October 1, 1980, awarded complainant against 
respondent in order issued May 14, 1981. 


(No. 20,681) 


RIO PRODUCE Co., INC. v. ROCIO PRODUCE, INC. PACA Docket No. 
RD-81-111. Reparation of $8,198.33 with 13 percent interest 
from June 1, 1980, awarded complainant against respondent in 
order issued May 14, 1981. 


(No. 20,682) 


AMERICAN PRODUCE CO. v. RASHED CORPORATION a/t/a JOHNNY’S FRUIT 
MARKET. PACA Docket No. RD-81-114. Reparation of 
$6,030.00 with 13 percent interest from October 1, 1980, awarded 
complainant against respondent in order issued May 14, 1981. 


(No. 20,683) 


MAGI, INC. v. RASHED CORPORATION a/t/a JOHNNY'S FRUIT 
MARKET. PACA Docket No. RD-81-117. Reparation of 
$814.00 with 13 percent interest from July 1, 1980, awarded com- 
plainant against respondent in order issued May 15, 1981. 


(No. 20,684) 


EDWARD PITSCH PRODUCE, INC. v. MICHIGAN QUALITY FOODS, 
INC. PACA Docket No. RD-81-118. Reparation of $5,817.20 
with 13 percent interest from June 1, 1980, awarded complainant 
against respondent in order issued May 15, 1981. 





MISCELLANEOUS 
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(No. 20,685) 


MAULHARDT-STILES CO. v. ALEX J. BORDGES d/b/a ALEX BORDGES 
Co. PACA Docket No. RD-81-120. Reparation of $8,668.50 
with 13 percent interest from July 1, 1980, awarded complainant 
against respondent in order issued May 15, 1981. 


(No. 20,686) 


AMERICAN FINE FOoDs, INC. v. SOUTHERN INSTITUTIONAL FOOD SALES & 
SERVICE, INC. PACA Docket No. RD-81-121. Reparation of 
$1,018.75 with 13 percent interest from October 1, 1980, awarded 
complainant against respondent in order issued May 15, 1981. 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 20,687) 


GRADY PRUETTE v. OLYMPIC WHOLESALE PRODUCE & FOODS, 
INC. PACA Docket No. RD-81-45. Order issued May 29, 1981. 


ORDER DENYING MOTION TO REOPEN 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. §§499a et seq.), a default 
order was issued on March 25, 1981, awarding reparation of complain- 
ant against respondent in the amount of $2,887.00. 

By letter of April 1, 1981, respondent, by counsel, requested that the 
order be vacated. This letter has been considered as a motion to reopen 
after default as provided in section 47.25 (e) of the Rules of Practice (7 
CFR 47.25 (e) ). The grounds for this motion are that respondent is un- 
able to understand or read the English language. 

We find that this motion is not well taken. The file on this proceeding 
contains correspondence signed by respondent’s president demonstrat- 
ing that he has an adequate command of the language. Accordingly, the 
motion to reopen must be, and is, denied. 

Copies of this order shall be served upon the parties. 





CUMULATIVE SUBJECT INDEX 
JANUARY—MAY 1981 


AGRICULTURE MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


SANCTION 


Withdrawal and denial of meat grading and acceptance services 
for: 


2 months — Consent 
3 months — Consent 


6 months 


STAY ORDER 


Imposition of sanctions stayed pending final determination on 
appeal or upon entry of final settlement agreement 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 
DISMISSAL 


On motion of complainant 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 
ANNUAL FEE 


Failure to pay 
ANNUAL REPORT 

Failure to file 
CIVIL PENALTY 

Of $100.00 

Of $150.00 — Consent 

Of $200.00 — Consent 
DEALER 

Selling for compensation without a license 
DISMISSAL 

On motion of complainant 


With prejudice 
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ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


HOUSING FACILITIES 
Failure to feed wholesome food to animals 
Failure to keep clean and sanitized 
Failure to keep water in receptacles clean and sanitary 
Failure to make premises available for inspection 
Failure to provide adequate ventilation 
Housing animals in cages with insufficient space 
LICENSE 
File application renewal timely 
PURCHASING OR REGAINING CUSTODY 
Of animals without notifying APHIS 
REMAND ORDER 
Vacating default 
SAFETY HAZARDS 


Failure to allow sufficient distance between animals and viewing 


SUSPENSION OF LICENSE 


For 10 days and thereafter until delinquent reports are filed and 
delinquent fees are paid 


For 30 days and thereafter until in compliance with the Act 

For 60 days 

For 90 days and thereafter until in compliance with the Act 
STANDARDS AND REGULATIONS 


Failure to comply with 
FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 
DISMISSAL 


Voluntary withdrawal of inspection service 
INSPECTION SERVICE 
Suspension of withdrawal 
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FEDERAL MEAT INSPECTION ACT—Cont. 
Agriculture Decisions—Cont. 


INSPECTION SERVICE—Cont. 


Voluntary withdrawal of 
Withdrawal, indefinite 
PREPARATION, SALE & TRANSPORTATION 
Of ground beef adulterated with added water 
Of sausage adulterated with an industrial chemical, imidazole 
Of sausage containing a prohibited substance 
SANCTION 


Withdrawal of inspection service for three years 


Withdrawal of inspection service indefinitely 


STAY ORDER 


Pending judicial review 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


CIVIL PENALTY 
Of $300.00 — Consent 
Of $450.00 — Consent 
Of $600.00 — Consent 
Of $1,000.00 
Of $1,000.00 — Consent 
Of $1,250.00 — Consent 
Of $1,500.00 — Consent 
Of $1,750.00 
Of $2,000.00 
Of $2,000.00 — Consent 
Of $4,500.00 — Consent 
DISMISSAL 
As to one respondent 
As to two respondents 


On motion of complainant 
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HORSE PROTECTION ACT—Cont. 
Agriculture Decisions—Cont. 


DISMISSAL—Cont. 
PAGE 


Sored horse, failure to prove 229, 246 
With prejudice 

DISQUALIFICATION 
From showing or exhibiting horses 29, 33, 45, 226, 244, 249, 254,543 


From judging or managing horse show/exhibition/auction 29, 33, 45, 226, 244, 
249, 254, 543 


SANCTION 
One year disqualification 
Thirty month disqualification 
Three year disqualification 
SORED HORSE 
Showing and exhibition of 
STAY ORDER 


Pending judicial review 
PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 


ACCOUNTS AND RECORDS 


Fully and correctly disclose all transactions . . . 54, 61,63, 70, 72, 75, 80, 99, 100, 303, 
315, 331, 547, 561, 564, 567 


Incomplete or incorrect 
ACCOUNTS OF SALE OR PURCHASE 


Failure to show true and correct weight and/or prices 


Failure to show name of purchaser 


Untrue or incorrect 
BONDING REQUIREMENT 
Violation of 

CHECKS OR DRAFTS 


Failure to honor 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


CHECKS OR DRAFTS—Cont. 


Issuing drafts for payment without prior express written 
agreement 


Insufficient funds .... 49,54, 61, 63, 67, 75, 91, 92, 98, 100, 303, 310, 314, 321, 331, 
333, 336, 338, 341, 345, 349, 547 


CIVIL PENALTY 
Of $500.00 
Of $1,000.00 
Of $2,000.00 
Of $2,500.00 
Of $5,000.00 
Of $25,000.00 
COMMERCIAL BRIBERY 
Evidence not supporting charges 
CONSIGNMENTS 


Complainant acting as agent only (Reparation) 


Consigning own livestock and repurchasing it on a commission 
or agency basis 


Permitting purchase of consigned livestock for own account 
CONTRACT TERMS 

Failure to comply with 
COUNTERCLAIM (REPARATION) 

Dismissed 
DEALER 


Accounts and records, fully and correctly disclose all transac- 


Accounts of sale, untrue or incorrect 

Buying or selling livestock for account other than employer 
Corporate dealer financing individual dealer 

Deceptive pretense, fraud, deceit 

Deposits of shippers’ proceeds to be made promptly 


Failure to charge or collect or to follow rate schedule 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
DEALER—Cont. 


Failure to disclose true ownership of livestock 
Failure to honor checks 

Failure to maintain adequate bond 

Failure to pay when due 

Failure to reimburse agent in full (Reparation) 
False weights 

Guarantee of price in consignments 
Insufficient funds checks 

Maintenance of shippers’ proceeds account 
Misrepresenting method used to purchase or sell livestock 
Operating while insolvent 


Purchasing livestock from consignment for own speculative ac- 


Scales, improper operation of 
SCAlO tiCKGts, UNICO OF HICOMINCUG «65:5 5 oi ese od ole ote w aimuly eens de emi veale em 82 
DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
54, 70,72, 80, 82, 
94, 100, 303, 327, 333, 547, 557 


Accounts of sale, failure to show true name of purchaser 
Charging yardage fee to sellers 


Collecting on the basis of false or incorrect weights 


Consigning own livestock and repurchasing it on commission or 
agency basis 


Deceptive pretense, fraud, deceit 


Deposits of shippers’ proceeds to be made promptly 


Failure to charge or collect or to follow rate schedule 
Failure to disclose true ownership of livestock 


Failure to maintain adequate bond 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DEALER AND MARKET AGENCY—Cont. 
PAGE 


Failure to pay and/or failure to pay when due 49, 54, 91, 92, 98, 100, 303, 
336, 345, 349, 547 


Failure to remit when due 
False weights 


Insufficient funds checks 49, 54, 91, 92, 98, 100, 303, 333, 336, 345, 
349, 547 


Issuing drafts for payment without prior written agreements 

Maintenance of shippers’ proceeds account 

Misrepresenting method used to purchase or sell livestock 

Misuse of shippers’ proceeds 

Operating while insolvent 54, 80, 92, 98, 100, 303, 333, 336, 345, 


347, 547 
¢ 


Permitting employees to purchase livestock for their own ac- 


Permitting employees to purchase livestock from consignment 
for resale for their own speculative account 


Purchasing livestock from consignment for own speculative ac- 


Scales, improper use of 

Scale tickets, untrue or incomplete 

Untrue or incomplete accounts of sale 

Using net proceeds for own purposes 
DISMISSAL 

As to one respondent 

Both complainant and respondent acted wrongfully (Reparation) 

Evidence did not support charges 

Failure to establish position 

Of counterclaim (Reparation) 

On motion of complainant 
EX PARTE NUNC PRO TUNC ORDER 


Modifying effective date of consent order 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


PAGE 
FALSE OR INCORRECT WEIGHTS 


Billing and/or collecting on the basis of 70, 72, 82, 327 
561, 564, 567 


Issuing invoices, accounts of sale and/or scale tickets showing 70, 72, 82, 
327, 561, 564, 567 


Paying on the basis of 

Selling on the basis of 

Weighing livestock on the basis of 
GRATUITIES 

Cease and desist from giving 


IMPROPER PRACTICES 


Allowing market agency or dealer to participate in packer opera- 


Allowing market agency or dealer to purchase livestock re- 
quirements while purchasing livestock for competitive 
packers 


Corporate dealer financing individual dealer 


Dealer, buying or selling livestock for account other than em- 
ployers 


Dealer, failure to reimburse agent (Reparation) 
Engaging in activity endangering trust interest of sellers 


Engaging in business as packer while operating as a dealer or 
market agency 


Guarantee of price in consignments 

Making gratuitous payments 

Permitting purchase of consigned livestock for own account 

Purchasing livestock from consignment for own account 
INSOLVENCY 


Current liabilities exceed current assets 54, 61, 70, 80, 92, 310, 331, 
333, 336, 338, 347 


Suspension of registration while insolvent 54, 61, 63, 67, 70, 80, 98, 100, 
303, 314, 321, 333, 336, 338, 345, 
547, 560 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


PAGE 
INVOICES 


Failure to show true or correct name of purchasers 315, 557, 561, 564, 567 
False and/or incorrect 70, 72, 82, 557, 561, 564, 567 
JURISDICTION (REPARATION) 
Established 
MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
315, 338, 560, 561, 564, 567 


Assisting persons to obtain money from purchasers by false or 
deceptive pretenses 561, 564, 567 


Collecting on the basis of false or incorrect invoices or account- 


561, 564, 567 
Deposits of shippers’ proceeds to be made promptly 86, 315, 338 
Failure to maintain adequate bond 
Failure to remit when due 
Insolvency 


Invoices, failure to show true and correct name of purchasers 


Issuing insufficient funds checks 


Issuing untrue or incorrect accounts of sale/invoices/scale tick- 


Maintenance of shippers’ proceeds account 
Making gratuitous payments 
Misrepresenting method used to buy or sell livestock 


Obtaining money from purchasers by false or deceptive pre- 


Permitting purchase of consigned livestock for own account 
Scales, failure to have tested to insure accurate weights 
Scale test reports, failure to file 
MISREPRESENTATION 
Deceptive pretense, fraud, deceit 
False weights 
Of method used to purchase or sell livestock 70, 72, 77,561, 564, 567 
Of origin or place of purchase of livestock 561, 564, 567 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


PAGE 
NET PROCEEDS 


Failure to remit 
Using funds for own purposes 
PACKER 


Allowing market agency or dealer to participate in packer opera- 


Allowing market agency or dealer to purchase livestock re- 
quirements while purchasing livestock for competitive 
packers 


Combining or “pooling” livestock purchases with other agencies 
Engaging in activity endangering trust interest of sellers 
Failure to comply with payment provisions 
Failure to maintain adequate bond 
Failure to operate independently 
Failure to pay when due 
Issuing insufficient funds checks 
Making undue or unreasonable preferential payments 
Operating as a dealer or market agency 
Operating while insolvent 
PAYMENT 
Failure to comply with payment provisions 


Issuing drafts for payment without written agreement 


Preferential, making undue of unreasonable 


PETITION TO REOPEN/REHEAR/RECONSIDER 


PURCHASE PRICE 
Failure to bill for actual weights or prices 
Failure to disclose actual 
Failure to pay 61, 63, 312, 314, 318, 321, 336, 345, 363, 555 


Failure to pay when due 49, 54, 61, 63, 67, 75, 85, 91, 92, 98, 100, 303, 
310, 341, 345, 349, 547, 555, 560 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


RESALE (REPARATION) 


RATE SCHEDULE 
Failure to follow 
SCALES 
Failure to file test reports 


Failure to operate in accordance with regulations 


Failure to test to insure accuracy 
SCALE TICKETS 
Showing false or incorrect prices 561, 564, 567 
Showing false or incorrect weights 70, 82, 561, 564, 567 
SHIPPERS’ PROCEEDS ACCOUNT 
Deficit in account 65, 80, 82, 86, 94, 333, 338, 547, 557 


Deposits to be made promptly 65, 80, 82, 86, 94, 315, 333, 338 
547, 557 


Failure to remit when due 65, 94, 333, 338, 547 
Maintenance of 
Misuse of 
SUPPLEMENTAL ORDERS 
Deficit in custodial account eliminated 
In compliance with bonding requirements 
No longer insolvent 
Suspension modified 
SUSPENDED AS A REGISTRANT 
Until custodial account is in balance 
Until in full compliance with bonding requirements 
Suspension for: 
7 days and thereafter until solvent and/or deficit eliminated 
14 days 


14 days and thereafter until solvent and/or deficit elimi- 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


SUSPENDED AS A REGISTRANT—Cont. 


14 days and thereafter until solvent, deficit eliminated and 
in compliance with bonding requirements 


45 days and thereafter until solvent and/or in compliance 
with bonding requirements 


140 days and thereafter until solvent and/or deficit elimi- 


4 months 


8 months 


TRUST INTEREST 
Endangering of 
UNFAIR AND/OR DECEPTIVE PRACTICES 
Combining or “pooling” livestock purchases with other agencies 


Consigning own livestock and repurchasing it on a commission 
or agency basis 


Engaging in scheme to artificially inflate price of livestock pur- 
chased on a commission or agency basis 


Entering into agreement for the purpose of obtaining money 
from the purchasers of livestock by false or deceptive 
practices 561, 564, 567 


Failure to conduct operations independently of and in competi- 
tion with other packers/dealer/market agencies 312, 318 


Failing to disclose true ownership of livestock 70, 72,77, 82 


Misrepresenting method used to obtain ownership of livestock 710; 72; 7, 
561, 564, 567 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


UNFAIR AND/OR DECEPTIVE PRACTICES—Cont. 
PAGE 


Obtaining money from purchases of livestock by false or decep- 
tive pretenses 561, 564, 567 


WRONGFUL ACTS 


Failure to secure health inspection for sheep (Reparation) 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 


ACCEPTANCE OF COMMODITY 
By unloading 
Liability for purchase price 
Liability for reasonable value 
Untimely rejection 
Without complaint 
ACCORD AND SATISFACTION 
Acceptance and cashing of check 
BROKER 


“Accommodation Advance” remitted to shipper — shipper to re- 
imburse any amount uncollectable 


Breach of duty, failure to prove 

Guaranty of payment 

Guaranty of payment, failure to prove 

Liable for purchase price 
CAUSE OF ACTION 

Failure to state 
COMPLAINT 

Dismissal of 145, 424, 443, 616 
CONSIGNMENT 

Established 117, 124, 623 
CONTRACT 


Absence of 
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CONTRACT—Cont. 


Breach of: 
as to delivered quality 
as to good condition on arrival 
failure to deliver properly loaded car 
failure to pay purchase price 
failure to prove 
Contractual obligation, fulfilled 
Existance of 
Existance of, failure to prove 
Grade specification, not established 
Impossibility of performance 
Modification of, established 
Price error, failure to prove 
Price, failure to pay promptly 


Pro rata distribution 


Special provisions of, failure to prove 


CONTRACT TERM 


Absence of 

Alleged modification of, proof sustained 
Guarantee against losses due to rejection 
Misunderstanding of 


Seller not responsible for non-delivery or delay due to conditions 
beyond sellers control 


COUNTERCLAIM 
Dismissal of 
Failure to state cause of action 
For brokerage fees, allowed 
CROP SHORTAGE 
Impossibility of performance 


Pro rata distribution 
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DAMAGES 
Failure to deliver properly loaded car 
Failure to establish 
Freezing injury in transit 
Lettuce, excessive bugs 
Wrongful rejection 
DEFAULT 
Withdrawal of answer 
DELIVERED SALE 
Buyer not responsible for produce at shipping point or in transit 
DELIVERY 
Failure to meet good standard of 
Impossibility of performance 
DISMISSAL 
Burden of proof 
Failure to state cause of action 
Lack of jurisdiction 168, 169, 171 
No violation of the act 124, 479, 616 
Settlement between parties 171, 177, 490, 491, 498 
Value of potatoes set at cost of freight 
FAILURE TO PAY & FAILURE TO PAY PROMPTLY (DISCIPLINARY) 
Publication of the facts 109, 392, 596 


Revocation of license 106, 107, 384, 385, 387, 389, 390, 396, 595, 
599, 604 


Suspension of license 
F.0.B. SALE 
Acceptance final, contract term 
Breach of warranty, failure to deliver properly loaded car 
Failure to prove terms 
Freezing injury in transit, buyer liable 


Normal transportation, failure to prove 
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F.0O.B. SALE—Cont. 
PAGE 


Suitable shipping condition 
Suitable shipping condition warranty, not applicable 
GRADE AT DESTINATION 
Not of merchantable quality 
Of merchantable quality 
GUARANTEED PAYMENT 
Against losses due to rejection 
By broker, failure to prove 
By broker, liable for purchase price 
Failure to establish 
INSPECTION 
Lateness of 
JOINT ACCOUNT 
Failure to prove 
JURISDICTION 
Setoff, untimely filed 
LICENSE 
Revocation of 


Suspended for: 


45 days 
MERCHANTABILITY 
UES tO Gata IN: DOME 55555 a5 0.5:5:6, 6 wrere «nla hewian arc temmerarms oo meweareeet 430 
NET PROCEEDS 
Failure to account truly and correctly for (Disciplinary) 394, 596 


Failure to pay promptly (Disciplinary) 394, 596 
Fully remitted 616, 623 
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PURCHASE PRICE 


607, 629 


121, 127, 137, 148, 155, 162, 
407, 436, 445, 449, 463, 621, 633 


Not liable for, guarantee against losses 
Reduction of, failure to prove 
RECONSIDERATION/REOPENING 
After default 177, 498, 643 
Orders on 168, 488, 489, 635, 638 
REJECTION 
Justified 
Lack of notice of 
Untimely 
Wrongful 
REPARATION AWARDED 
Admission of liability 
Reduced amount 
Respondent, for fees and expenses 
RESALE 
Prompt and proper 
SETOFF 
Untimely filed 
STAY ORDERS 
Bankruptcy proceeding 166, 167,177 
Pending issuance of further order 167, 177, 490 


Vacated 604, 638 
SUITABLE SHIPPING CONDITION 


Failure to establish breaci 424, 430, 433 
Not applicable 130, 410, 425, 445 
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PAGE 


TRANSPORTATION SERVICE & CONDITIONS 
Normality of 
UNDISPUTED AMOUNT 
Order for 
Order for, vacated 
Unjustified refusal to pay 
WARRANTY 
Breach of, failure to deliver properly loaded car 


Breach of, failure to prove 
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